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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

District Court Docket No. 2649 

In the matter of the acquisition of Original Lot 17, Sub¬ 
division Lots 19, 20, 21, 22, 27, 30, 31, 32 and 35, and 
Assessment and Taxation Lots 801, 805, 806, 808, 809 
and 811 in Square 798; &c. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition for Condemnation 

Filed April 6-1940 

In the District Court of the United States 
For the District of Columbia 

District Court Docket No. 2649 

In the matter of the acquisition of Original Lot 17, Sub¬ 
division Lots 19, 20, 21, 22, 27, 30, 31, 32 and 35, and 
Assessment and Taxation Lots 801, 805, 806, 808, 809 
and 811 in Square 798; Original Lot 12, Subdivision 
Lots 22, 30 and 33, and Assessment and Taxation Lots 
810, 811, 812, 813 and 814 in Square 799; Assessment 
and Taxation Lots 807,814, and 813 in Square 800; Sub¬ 
division Lots 13, 14, 17, 18, 19, 20, 21 and 23, and As¬ 
sessment and Taxation Lots 800 and 802 in Square 824; 
Subdivision Lots 43, 44, 45 and 46, and Assessment and 
Taxation Lots 800, 801, 802, 804, 805, 806, 807, 808, 810 
and 817 in Square 825; and Assessment and Taxation 
Lots 805, 806, 807, 813, 814, 815, 821 and 822 in Square 
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1 South of Square 825; all in the District of Columbia 
and all as shown and delineated on a plat of survey and 
computation recorded in the Office of the Surveyor for 
the District of Columbia in Survey Book 132, page 311. 

The petition of the United States of America, brought by 
Alexander H. Bell, Jr., Principal Attorney, Lands Division, 
Department of Justice, acting under the direction of the 
Attorney General of the United States upon the request of 
the Alley Dwelling Authority of the District of Columbia, 
established under and by virtue of the Act of Congress ap¬ 
proved June 12, 1934, c. 465 (48 Stat. 930), the short title 
of which is “District of Columbia Alley Dwelling Act”, 
which said authority is, by the Act of Congress approved 
June 25, 1938, c. 691 (52 Stat. 1186), constituted a public 
housing authority within the meaning of and to carry out 
the purposes of the United States Housing Act of 1937 (as 
will more fully hereinafter appear), respectfully shows as 
follows: 

2 I 

That Title II of the Act of Congress entitled “An Act to 
amend an act entitled ‘District of Columbia Alley Dwelling 
Act’, approved June 12, 1934, and for other purposes”, 
approved June 25, 1938, c. 691 (52 Stat. 1186), provides as 
follows: 

Title II. 

Sec. 201. As used in this title— 

(a) The term “housing project” shall mean any low- 
rent housing (as defined in the United States Housing Act 
of 1937), the development or administration of which is as¬ 
sisted by the United States Housing Authority. 

(b) The term “development” shall mean any or all un¬ 
dertakings necessary for planning, financing (including 
payment of carrying charges), land acquisition, demolition, 
construction, or equipment, in connection with a housing 
project, but not beyond the point of physical completion. 

Sec. 202. In addition to its other powers, the Authority 
shall have the power to acquire sites for and to prepare, 
carry out, acquire, lease, and operate housing projects, as 
defined in section 201 of this title, and to construct or pro¬ 
vide for the construction, reconstruction, improvement, al- 
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teration, or repair of any such housing project, or any part 
thereof, in the District of Columbia. 

Sec. 203. For the purposes of this title the Authority 
shall be considered a public housing agency within the 
meaning of, and to carry out the purposes of, the United 
States Housing Act of 1937; and as such, the Authority is 
empowered to borrow money or accept contributions, grants 
or other financial assistance from the United States Hous¬ 
ing Authority for or in aid of any housing project in the 
District of Columbia, in accordance with the United States 
Housing Act of 1937, to take over or lease or manage any 
such housing project or undertaking constructed, owned, or 
operated by the United States Housing Authority, and to 
those ends to comply with such conditions and enter into 
such mortgages, trust indentures, leases, or agreements as 
may be necessary, convenient, or desirable: Provided, 
That the tax exemption of the property of the Authority 
shall be deemed a contribution by the District of Columbia 
in accordance with the local contributions requirements of 
section 10 (a) or section 11 (f) of the United States Hous¬ 
ing Act of 1937. It is the purpose and intent of this title 
to authorize the Authority to do any and all things neces- j 
sary to secure the financial aid of the United States Hous¬ 
ing Authority in the undertaking, construction, mainte¬ 
nance, or operation in the District of Columbia of any hous¬ 
ing project by the Authority. 

Sec. 204. For the purpose of aiding and cooperating in 
the planning, undertaking, construction, or operation of 
housing projects, the District of Columbia, or any depart- j 
ment, instrumentality, or agency thereof, may, upon such j 
terms, with or without consideration, as it may determine, j 
as a contribution— 

3 (a) Dedicate, sell, convey, or lease any needed 

property to the Authority; 

(b) Cause parks, playgrounds, or recreational, commu¬ 
nity, educational, water, sewer, or drainage facilities, or 
any other works which it is otherwise empowered to under- j 
take, to be furnished adjacent to or in connection with hous- j 
ing projects; 

(c) Furnish, dedicate, close, pave, install, grade, regrade, 
plan, or replan streets, roads, roadways, alleys, sidewalks, 
or other places which it is otherwise empowered to under- j 
take; 
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(d) Enter into agreements with the Authority respecting 
action to be taken pursuant to any of the powers granted 
by this Act; 

(e) Cause services of a character which it is otherwise 
empowered to furnish to be furnished to the Authority; 

(f) Enter into agreements with the Authority respecting 
the elimination of unsafe, insanitary, or unfit dwellings; 
and 

(g) Do any and all things necessary or convenient to aid 
and cooperate in the planning, undertaking, construction 
or operation of such housing projects. 

Sec. 205. The Commissioners of the District of Columbia 
are hereby authorized to lend to the Authority such amounts 
as may be necessary to enable the Authority to comply with 
the provisions of the United States Housing Act of 1937, 
and appropriations for such purpose are hereby authorized 
out of the Revenues of the District of Columbia, and the 
Authority is empowered to accept such loans. 

Petitioner has herein pleaded all of the provisions of the 
Act of Congress approved June 25, 1938, which are deemed 
material to this proceeding, but asks the court to take judi¬ 
cial notice, if it deems necessary so to do, of any other 
provisions of said Act, the Act approved June 12, 1934, 
supra, not specifically set forth, and also herein incorpo¬ 
rates by reference (as if specifically made a part hereof) 
and prays the court to take judicial notice of the Act ap¬ 
proved September 1, 1937, c. 896 (50 Stat. 888), the short 
title of which is the “United States Housing Act of 1937”. 

II 

That under and by virtue of the power and authority 
conferred upon him by Section 2 (a) of the District of Co¬ 
lumbia Alley Dwelling Act of 1934, aforesaid, the President 
of the United States, by Executive Order dated Oc- 
4 tober 9, 1934, created and established the Alley 
Dwelling Authority to carry out the provisions of 
the District of Columbia Alley Dwelling Act and desig¬ 
nated as members constituting said authority the Chairman 
of the Board of Commissioners of the District of Columbia, 
the Executive Officer of the National Capital Park and 
Planning Commission, and the Director of Housing of the 
Federal Emergency Administration of Public Works, the 
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successors in office of the latter two officials appointed by j 
subsequent Executive Orders being the Architect of the 
Capitol and the Director of Planning of the National Cap- J 
ital Park and Planning Commission, said members being 
officials of agencies either of the Government of the United 
States or of the District of Columbia as provided in said 
Act. 

By virtue and under the authority of the original Execu¬ 
tive Order of October 9, 1934, the persons originally ap¬ 
pointed as members constituting said authority met and 
organized and entered upon the discharge of their duties as 
such, and thereafter said Authority, through them or their 
successors in office duly appointed, as aforesaid, has con¬ 
tinued to function and is now functioning as the public 
housing agency for the District of Columbia within the 
intent and meaning of said United States Housing Act of I 
1937. 

In further pursuance of the power conferred by said Dis¬ 
trict of Columbia Alley Dwelling Act, the President, by 
said Executive Order of October 9, 1934, directed and pro¬ 
vided that the Authority should appoint an Executive Offi¬ 
cer who should not be a member of the Authority and should 
prescribe his duties and responsibilities, in pursuance of 
which direction and authorization said Alley Dwelling Au- j 
thority designated and appointed John Ihlder, a person j 
not a member of said Authority, as its Executive j 
5 Officer, who thereupon entered upon the duties of his 

office and was and is now in discharge of the same. ! 
Copies of the Executive Orders of October 9, 1934, January 
5, 1938, and January 11, 1939, are hereto annexed, marked 
Exhibits “A”, “B” and “C”. 

Ill 

That the United States Housing Authority, under and 
by virtue of the authority contained in the United States 1 
Housing Act of 1937, hereinbefore referred to, did on De- | 
cember 13, 1938, enter into a contract with the Alley Dwell¬ 
ing Authority by which it agreed to loan the Alley Dwelling , 
Authority the sum of $6,600,000.00 for the acquisition of 
sites for the construction, operation and management of | 
low rent housing projects in the District of Columbia, and j 
your petitioner avers that under and by virtue of the Act of 
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Congress last mentioned funds are now available for the 
acquisition of the property herein sought to be condemned 
by said Alley Dwelling Authority and for the payment and 
satisfaction of any award that may be made or judgment 
that may be entered for the compensation due for the tak¬ 
ing of the hereinafter described lands for the public use. 

IV. 

That said Alley Dwelling Authority, created under the 
District of Columbia Alley Dwelling Act, aforesaid, as 
amended, and acting in the exercise of the powers conferred 
by said acts, has ascertained, found and determined that 
the lands hereinafter described are necessary and desirable 
for the purpose of carrying out a low rent housing project 
for persons of low income in the District of Columbia, and 
has determined upon and authorized the acquisition of the 
lands hereinafter more particularly described, be- 
6 ing unable to acquire them in fee simple at prices 
fair, reasonable and satisfactory to said authority, 
and has found and determined that is necessarv that the 
hereinafter described lands be acquired by condemnation 
under judicial process in accordance with the requirements 
of the Acts of Congress above named, and resolved that 
request be made upon the Attorney General of the United 
States to institute condemnation proceedings for the tak¬ 
ing of said lands, in accordance with the Act of Congress 
approved March 1,1929, c. 416 (45 Stat. 1415), entitled “An 
Act to provide for the acquisition of land in the District of 
Columbia for the use of the United States”. In conform¬ 
ity with the provisions of said District of Columbia Alley 
Dwelling Act approved June 12, 1934, said authority sub¬ 
mitted to the National Capital Park and Planning Com¬ 
mission and to the Board of Commissioners of the District 
of Columbia the method of condemnation to be employed in 
the acquisition of said lands, that is to say, proceedings 
under the Act of March 1, 1929, which said method of con¬ 
demnation by proceedings under the said Act of March 1, 
1929, was duly approved in writing by said Board of Com¬ 
missioners of the District of Columbia and by the National 
Capital Park and Planning Commission. 

Accordinglv, bv letter addressed to the Attornev Gen- 
oral of the United States under date of December 6, 1939, 
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said Alley Dwelling Authority requested the Attorney Gen¬ 
eral to cause condemnation proceedings to be instituted in 
the United States District Court for the District of Colum¬ 
bia under said Act of March 1, 1929, for the acquisition of 
the herein described lands for the public use (and also for 
the acquisition of Lots 801, 804 and 805 in Square 824, which 
have since been acquired by purchase), under and in ac¬ 
cordance with the provisions of the Acts of Congress 
7 aforesaid. A copy of said request, including a copy 
of the Authority’s resolution of June 29, 1939, 
marked Exhibit “D”, are hereto annexed and prayed to be 
read and taken as part of this petition. 

V 

That the Act of Congress approved March 1, 1929, c. 416 
(45 Stat. 1415), entitled “An Act to provide for the acqui¬ 
sition of land in the District of Columbia for the use of the 
United States”, referred to in said request, provides, 
among other things, as follows: 

That whenever the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board or commission of the United States herein¬ 
after referred to as the acquiring authority, has been, or 
hereafter shall be, authorized by law to acquire real prop¬ 
erty in the District of Columbia for the construction of any 
public building or work, or for parks, parkways, public 
playgrounds, or any other public purpose, such acquiring 
authority shall be, and hereby is, authorized to acquire the 
same in the name of the United States by condemnation un¬ 
der judicial process whenever in the opinion of such acquir¬ 
ing authority it is necessary or advantageous so to do; and 
in every case the Attorney General of the United States, 
upon the request of such acquiring authority, shall cause a 
proceeding in rem for such condemnation to be instituted 
in the Supreme Court of the District of Columbia, holding 
a special term as a district court of the United States, which 
court is hereby vested with jurisdiction of all such cases of 
condemnation with full power to hear and determine all 
issues of law and fact that may arise in the same. 

Said Act establishes a complete and comprehensive gen¬ 
eral system of procedure for all such cases of condemna¬ 
tion. 
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That the lands to be acquired for the public use aforesaid 
are herein designated, described and numbered for con¬ 
venience as Parcels I to LIII, inclusive, and the names of 
the owners of said lands, so far as ascertainable by reason¬ 
able inquiry, and of the persons in actual and open posses¬ 
sion of the same, are as follows. 

The parcels hereinafter described include all the 
8 right, title, interest and estate of the owners of the 
same in and to the soil of all streets, roads, ways, 
alleys, alleyways or rights of way abutting or appertaining 
to the same. 

• • * 

Parcel XLVI. 

Part of Original Lot 3 in Square South of Square 825, 
beginning for the same on L Street 45 feet 10 inches east 
from the northwest corner of said square and running 
thence south 100 feet; thence east 15 feet 10 inches; thence 
north 100 feet; and thence west 15 feet 10 inches to the 
beginning; being improved by premises 407 L Street SE., 
and being designated for taxation purposes as Lot 807 and 
part of Lot 806 in Square South of Square 825. 

According to the Land Records, Minnie Keyes is the 
owner in fee simple of said parcel. Said parcel is subject 
to and has a right of way over and through the alley or 
passageway contiguous to the above described land on the 
west. The parcel as above described includes the east half 
of said alley, which is given, according to the Land Records, 
as being 2 feet 10 inches wide. Said Minnie Keyes appears 
to be in possession of said parcel through her tenant Wal¬ 
lace Hawkins. 

Parties: 

MINNIE KEYES, 

WALLACE HAWKINS. 

• • * 

VII 

That a plat showing the lands to be acquired, prepared by 
the Surveyor of the District of Columbia, is hereto an¬ 
nexed, made a part of this petition and marked Exhibit 
“E”. 
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VIII 

That the estate in said lands sought to be acquired as 
aforesaid is an estate in fee simple absolute. 

9 IX 

That for the purpose of setting forth a description of 
the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, so far as 
ascertainable by reasonable inquiry, and the persons in ac¬ 
tual and open possession of the same, petitioner has caused 
diligent search to be made among the records, both public 
and private, in the District of Columbia where such infor¬ 
mation should properly be found, and has likewise made 
inquiry of all persons likely to have knowledge concerning 
the descriptions and bounds of said lands, the names and 
residences of the owners thereof, and all other persons in¬ 
terested therein, as well as the persons in possession or 
occupation of the same. In connection with the description 
of each of said parcels, petitioner has set forth, as far as 
petitioner has been able to ascertain them, the names of 
all such persons as parties to this proceeding, but all per¬ 
sons owning or claiming to own, or having or claim¬ 
ing to have, any right, title, interest or estate in 
the lands to be acquired, or to be entitled to 
compensation in respect of the taking of the same, and all 
persons in possession of the same, whoever they may be, 
whether they are named in this petition or not, are hereby 
made parties to this proceeding to the end that all private 
right, title, interest and estate whatsoever it may be, in or 
to said land hereinbefore described and designated, respec¬ 
tively, as Parcels I to LIII, inclusive, may be acquired, ex¬ 
propriated and divested, and that an absolute and inde¬ 
feasible title to the same may be vested in the United 
States in fee simple, clear and discharged of and from all 
liens, encumbrances, servitudes, charges, demands, claims, 
restrictions and covenants whatsoever. 

10 X 

For convenience, the names and residences of the owners 
of the lands to be acquired, so far as ascertainable by 
reasonable inquiry, and the names and residences of the 
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persons in actual and open possession of the same or known 
to have (or claiming to have) any right, title, interest or 
estate in, or lien or encumbrance upon said lands, or to be 
entitled to compensation in respect of the taking of said 
lands, or to be otherwise interested in the same, are here 
set forth, as far as possible, in alphabetical order: 

American Building Association, 300 Pennsylvania Ave., 
SE, 

American Security and Trust Company, 15th St. and New 
York Ave., NW., 

American Security and Trust Company, trustee under the 
will of Robert A. Phillips, 15th St. and New York Ave., 
NW., 

Edward C. Baltz, trustee, 500 11th St., NW., 

William F. Barrett, 813 6th St., NE, 

Melvin F. Bergmann, trustee, 511 7th St., NW, 

Clara M. Brooke, 1721 Lyman Place, NE, 

Gene Brooks, 918 3rd St., SE, 

James Oliver Brown, 420 L St., SE, 

John L. Bryan, 405 L St., SE, 

Cecil C. Buchanan, 604 Tennessee Ave., NE, 

Olive E. Buchanan, 604 Tennessee Ave., NE, 

James Burden, 418 L Street, SE, 

Henrietta Burgess, 410 L St., SE, 

Frank Collier Burslev, 1113 5th St., SE, 

William L. Bush, trustee, 1417 Pennsylvania Ave., NW, 
Alice Butler, 1011 4th St. SE, 

11 Benjamin C. Carneal, 1707 M St., NE, 

Rosa L. Carneal, 1707 M St., NE, 

Margaret A. Carpenter, 600 7th St., SW, 

Richard J. Carr, trustee, 733 12th St., NW, 

Benjamin M. Chasen, 327 K St., SE, 

Yetta D. Chasen, 327 K St., SE, 

Henry R. Clements, in his own right and as guardian of 
Margaret Gene Clements, infant, Southern Dairies, 

H. L. Cobb, National Press Bldg., 

Edward D. Coleman, trustee, 919 New York Ave., NW, 
Charles W. Cooksey, non compos mentis, St. Elizabeth’s 
Hospital, 

Robert Costen, 414 L St., SE, 

Selma Cottingham, 1335 Park Road, NW, 
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Alice Curtley, 908 3rd St., SE, 

George Curtley, 908 3rd St., SE, 

Mary Dawson, 315 K St., SE, 

M. Dekelbaum, 3526 T St., NW, 

Minnie E. Detweiller, 1438 Clifton St., NW, 

Louis C. Dismer, trustee, 805 H St., NW, 

District of Columbia, Municipal Bldg., 

Frances G. Dorsey, 222 9tli St., NE, 

Rossa F. Downing, surviving trustee, Woodward Bldg., 
Nathan Duvall, trustee, Irving Apt., 

A. Eberle’s Sons, Inc., a District of Columbia corporation, 
1108 K St., NW, 

Elizabeth Edwards, 1010 4th St., SE, 

Walter G. Eisinger, 3503 Wisconsin Ave., NW, 

12 Edmund M. Emmerich, trustee, 511 7th St., NW, 

Enterprise Building Association, 7th St. and Indi- > 
ana Ave., NW., 

Epiphany (Episcopal) Church Home, a District of Colum¬ 
bia corporation, 1221 Massachusetts Ave., NW, 

James B. Evans, trustee, Investment Bldg., 

Bernard T. Fitzgerald, trustee, 212 8th St., SW, 

Ellen Fox, 903 4th St., SE, 

C. Harry Franklin, 1113V> 5th St., SE, 

Morris Garfinkle, 1117 7th St., NW, 

Helen Garrison, 762 Gresham Place, NW, 

Catherine M. Geoghegan, 627 Massachusetts Ave., NE, 
Francis P. Geoghegan, 627 Massachusetts Ave., NE, 

Mary R. Geoghegan, 627 Massachusetts Ave., NE, 

Ralph P. Gibson, 5130 Connecticut Ave., NW, 

William Gitlin, 900 3rd St., SE, 

Ralph Given, Tower Bldg., 

Marcus Goldenberg, 510 11th St., SE, 

Minnie Goldsmith, trustee, 4000 Cathedral Ave., Apt. 748, 
Grav Properties, Inc., a Delaware corporation, 1343 H St., 
NW, 

Wilbur L. Grav, Jr., 1343 H St., NW , 

Wilbur L. Gray, Sr., 1343 H St., NW, 

Sophie Greenhlatt, 1001 4th St., SE, 

Benjamin Greenwood, 413 T St., SE, 

Joseph Hackney, 5021 Ames St., NE, 

Sadie E. Hacknev, 5021 Ames St., NE, 

Venice Hall, 1009 4th St., SE, 
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Richard E. Harris, trustee, 1025 G St., NE, 

Wallace Hawkins, 407 L St., SE, 

H. Ray Heacock, trustee, 2942 Upton St., NW, 

James H. Herbert, 414 K St., SE, 

13 Annie H. Himmelfarb, 4715 16th St., NW, 

Paul Himmelfarb, trustee, 4715 16th St., NW, 

Hattie Holand, 412 K St., SE, 

Joseph Holmes, 416 L St., SE, 

Lillian Holmes, 416 L St., SE, 

E. Hilton Jackson, surviving trustee in Equity Cause No. 
18843 in the District Court of the United States for 
the District of Columbia, Room 626, Woodward Bldg., 
William Jacobs, 321 L St., SE, 

John P. Jennenwein, 315 13th St., SE, 

Frank J. Jones, 325 I St., SE, 

Harlie J ones, 408 L St., SE, 

R. Jones, 1109 5th St., SE, 

Edward Joyce, 1013 4th St., SE, 

R. H. Kearney, 415 I St., SE, 

Minnie Keyes, 714 7th St., SW, 

Annie A. Kilroy, 2401 Calvert St., NW, 

J. Leo Kolb, trustee, 1237 Wisconsin Ave., NW, 

William C. Kuhn, 608 7th St., NE, 

Walter Lassiter, 418 L St., SE, 

David Laten, 421 L St., SE, 

Katharine V. Lawman, 5711 16th St., NW, 

Robert E. Lee, trustee, Lincoln National Bank, 318 7th St., 
NW, 

Maurice Leventhal (also known of record as Morris Leven- 
thal), 1522 7th St., NW, 

Rosa Leventhal, 1522 7th St., NW, 

Bertha D. Lewis, 918 4th St., SE, 

Philip Lewis, 403 L St., SE, 

Morris Lifshitz, 5338 Grant Road, NE, 

Frederich A. Linger, 3109 24th St., NE, 

Frederick Lucas, 321 K St., SE, 

14 Jane Luchs, 4700 Connecticut Ave., Apt. 209, 

Lillian Luchs, 4700 Connecticut Ave., Apt. 209, 

Theodore F. McCauley, in his own right and as substituted 
trustee under decree in Equity Cause No. 20637 of the 
District Court of the United States for the District of 
Columbia, 205 6th St., SE, 
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Thomas Edward McCauley, 3105 16th St., NW, 

Charles Edward McElderry, 901 4th St., SE, 

Edith M. McCullough, 808 H St., NE, 

Robert W. McCullough, 808 H St., NE, 

Benjamin P. McKimmie, Potomac Electric Power Co., 
Metropolis Building Association, 201 Pennsylvania Ave., 
SE, 

Carrie M. Miller, 3926 10th St., NE, Apt. 4, 

Grace E. Miller, 807 Decatur St., NW, 

Bernice Mills, 916 3rd St., SE, 

J ames Mills, 909 4th St., SE, 

Richard Mills, 916 3rd St., SE, 

Taft Moore, 403 L St., SE, 

Isaac Nareisenfeld, 805 H St., NE, 

D. S. Nash, 1816 Bryant St., NE, 

Robert S. Nash, Metropolitan Storage Warehouse, 50 Flor¬ 
ida Ave., NE, 

National Engineering Co., Tower Bldg., 

National Savings and Trust Company, trustee, 15th St. and 
New York Ave., NW., 

Northern Liberty Building Association, 511 7th St., NW, 
Mabel T. O’Donnell, 3021 6 St., NW, 

Claude W. Owen, trustee, Investment Bldg., 

Vernon G. Owen, trustee, 1431 I St., NW, 

C. Albert Parker, surviving trustee, 435 4th St., SW, 
Charles A. Parker, 1.502 Van Buren St., NW, 

15 Thomas C. Parker, 455 E St., SW, 

Perpetual Building Association, 500 11th St., NW, 
Rosa Perry, 1004 4th St., SE, 

Robert Henry Phillips, trustee under the will of Robert A. 

Phillips, 2737 Devonshire Place, NW, 

John Pierson, 420 L St., SE, 

Louise H. Pierce, 1727 L St., NW, 

Mary Alice Porter, 913 4th St., SE, 

Richard Pullun, 325 K St., SE, 

Real Estate Mortgage and Guaranty Corporation, a Dela¬ 
ware corporation, 1610 K St., NW, 

Maggie Ricks, 905 4th St., SE, 

John Riddle, 1871 Newton St., NW, 

Margaret G. Riggins, 733 12th St., NW, 

Grace P. Robinson, 1040 Park Ave., NE, 

Joseph F. Robinson, 327 I St., SE, 
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Joseph Rosebro, 318 K St., SE, 

Louis Rubenstein, trustee, 115 Concord Ave., NW, 

Hilda Rose Ruppert, 2602 Connecticut Ave., NW, 

Norman E. Rvon, trustee, 1216 New York Ave., NW, 
William S. Rvon, trustee, 1428 Decatur St., NW, 

Julian D. Sanford, Lincoln National Bank, 318 7th St., NW, 
W. G. Scliafhirt, trustee, 523 lltli St., NW, 

John C. Scofield, trustee, 1736 Columbia Road, NW, 
Morris Shapiro, 819 Randolph St., NW, 

Annie M. Sheetz, 1502 Van Buren St., NW, 

Morris Silverman, 201 P St., SW, 

J. Hawley Smith, trustee, 733 12th St., NW, 

James A. Soper, trustee, 318 7th St., NW, 

16 Joseph B. Stein, trustee, 810 F St., NW, 

Everett W. Stevenson, 1107 5th St., SE, 

Francis E. Sullivan, 2nd and C Sts., SE, 

Superintendent of St. Elizabeth’s Hospital, custodian of 
the person of Charles W. Cooksey, non compos mentis , 
St. Elizabeth’s Hospital. 

Joseph C. Suraci, trustee, 1015 15th St., NW, 

Edward E. Swan, trustee, American Security and Trust 
Company, 7th St. and Massachusetts Ave., NW, 

Anna Tate, 1012 4th St., SE, 

Hugh Francis Taylor, 5711 16th St., NW, 

Mary E. Taylor, 930 3rd St., SE, 

The Munsev Trust Company, Munsey Bldg., 

Helen Gardiner Thomas, 645 D St., SE, 

Bessie Thorn, 323 I St., SE, 

C. W. Turner, trustee, Southbrook Courts, 

Eva J. Turner, 435 4th St., SW, 

Elmer Tyler, 1004 4th St., SE, 

Louise Tyler, 321 L St., SE, 

Raymond J. Vierbuchen, trustee, 3601 Suitland Road, SE, 
Annie M. Walsh, 1041 Lawrence St., NE, 

Annie Marie Walsh, infant, 104l{Lawrence St., NE, 

Daniel Joseph Walsh, 1041 Lawrence St., NE, 

Edward Joseph Walsh, infant, 1041 Lawrence St., NE, 
Francis Xavier Walsh, infant, 1041 Lawrence St., NE, 
John Francis Walsh, infant, 1041 Lawrence St., NE, 
Thomas M. Walsh, 1041 Lawrence St., NE, 

Harry* Weems, 1007 4th St., SE, 

Jeremiah Weitz, trustee, 1427 I St., NW, 
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Rose T. Weitz, 1427 1 St., NW, 

17 Robert West, 405 I St., SE, 

John Wheeler, 305 L St., SE, 

Earl S. White, 5011 St., SE, 

Laura E. White, 645 D St., SE, 

Laura Virginia White, 1328 B St., SE, 

Lottie E. White, 501 I St., SE, 

Raymond White, 501 I St., SE, 

Walter W. White, 1232 Raum St., NE, 

William I. White, 1328 B St., SE; 

Wilkins Rogers Milling Co., a Virginia corporation, 3261 
K St., NW, 

Bessie Williams, 914 3rd St., SE, 

Charles Williams, 307 I St., SE, 

George Williams, 920 3rd St., SE, 

George Francis Williams, surviving trustee, Washington 
Loan and Trust Bldg., 

Lena Williams, 914 3rd St., SE, 

Richard Williams, 307 L St., SE, 

Edward Yorke, 4707 Connecticut Ave., NW, 

Frederick J. Young, Receiver Federal American Bank and 
Trust Company, 1336 New York Ave., NW, 

Walter Young, 307 L St., SE; 

all the foregoing of the City of Washington, District of 
Columbia, and the following persons whose addresses, not¬ 
withstanding diligent inquiry, cannot be learned: 

! 

Mary McCauley, address unknown, 

Alice Herbert McCauley Monohan, address unknown; and j 
Edward W. Burden, c./o Brett & Brett, Ardmore, Okla., 
Jerome Clarke, surviving trustee, Lorton, Va.; 

Margaret Gene Clements, infant, St. Mary’s Academy, 
Leona rdtown, Md., 

18 Annie E. Douglas, Martinsburg, West Virginia, 

Jennie Faust, Room 1612, Union Trust Bldg., Cleve¬ 
land, Ohio, 

James S. Fraser, 8927 Harding Ave., Miami Beach, Fla., 
General Foods Sales Corporation, a Delaware corporation, 
Terminal Commerce Building, 401 North Broad St., 
^Philadelphia, Pa., 

George Sherman James, 70 Wine Ave., Hvattsville, Md., 
Lillie Howard James, 70 Wine Ave., Hvattsville, Md., 
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Lawrence Percival Johnson Sarasota, Fla., 

Annie M. Kepler, 2248 Terrace Heights Ave., Los Angeles, 

Calif., 

Louis H. Landwelir, 415 North Canada St., Santa Barbara, 
Calif., 

Dorothy Marr, 107 Summerfield Rd., Chevy Chase, Md., 
R. D. Marsden, 6305 Broad Branch Rd., Chevy Chase, Md., 
Lewis J. Matthews, Rock Point, Aid., 

Paul May, 213 Elm St., Chevy Chase, Md., 

John C. McCauley, 212 Brook Road, Milton, Mass., 

John H. McCauley trustee, Laurel, Md., 

Samuel McK. McCauley, 6805 Quimbv Ave., Cleveland, 
Ohio, 

Dorothy Nicholson, 904 Bonifant St., Silver Spring, Md., 
John PI. Nicholson, infant, 904 Bonifant St., Silver Spring, 
Md., 

Laura Mae Nicholson, infant, 904 Bonifant St., Silver 
Spring, Md., 

Richard P. Nicholson, Silver Spring, Md., Route #1, 
Gladys O’Lare, Brentwood, Md., 

19 Magdalene Parker, 904 Bonifant St., Silver Spring, 
Md., 

Elsie C. Phillips, 2332 Ransome St., Oakland, Calif., 
Samuel Garrett Swain, Jr., 6301 Oakridge Ave., Chevy 
Chase, Md., 

John L. White, 310 Barton St., Arlington, Va.: 

and in the event that any of the above named persons is 
deceased, the heirs, alienees or devisees of said person, and 
George Adams, unknown heirs, alienees or devisees of, 
Phineas Ash, unknown heirs, alienees or devisees of, 

Mary Bradley, unknown heirs, alienees or devisees of, 
Nathaniel Brady, unknown heirs, alienees or devisees of, 
Davitt Chichester, unknown heirs, alienees or devisees of, 
Rebecca Collins, unknown heirs, alienees or devisees of, 
Sarah Elizabeth Cross, unknown heirs, alienees or devisees 
of, 

George H. Hulbert, Jr., unknown heirs, alienees or devisees 
of, 

Russell H. Hulbert, unknown heirs, alienees or devisees of, 
Joseph W. Lowe (also known of record as Joseph K. Lowe), 
unknown heirs, alienees or devisees of, 
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George Lowry, unknown heirs, alienees or devisees of, 
Robert W. Marsh, unknown heirs, alienees or devisees of, 
Charles S. Palmer, unknown heirs, alienees or devisees of, 
Isaac Pennock, unknown heirs, alienees or devisees of, 
William Prout, unknown heirs, alienees or devisees of, 
Eliza Rebecca Rawlings (also known of record as Eliza 
Rebecca Rollins), unknown heirs, alienees or devisees 
of, j 

Edward H. Russell, unknown heirs, alienees or devisees of, 
Tallcott H. Russell, unknown heirs, alienees or devisees of, 
Thomas H. Russell, unknown heirs, alienees or devisees of, 
George P. Todsen. unknown heirs, alienees or devisees of, 

20 WHEREFORE, the premises considered, peti¬ 
tioner prays this Honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation requiring all 
persons claiming to have any right, title, interest or estate 
in the lands described in this petition, or to be entitled to 
compensation in respect of the taking of the same, to ap¬ 
pear in this court on a day to be named in said Order of 
Citation to answer this petition and make claim for the 
compensation to which they deem themselves entitled. 

2. To designate the period during which and the news¬ 
papers or newspaper in which said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and non-resident, 
named therein. 

3. To appoint, after the return day specified in said 
Order of Citation, guardians ad litem for any persons hav¬ 
ing, or claiming to have, any right, title, interest or estate 
in the lands to be acquired, or entitled or claiming to be en¬ 
titled, to compensation in respect of the taking of the same, 
or entitled or claiming to be entitled, to the possession of 
the same who shall appear to be under legal disability by 
reason of infancy, insanity, idiocy, or other like cause. 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
the compensation or damages to be awarded and paid for 
the taking of the lands to be herein condemned for the use 
of the United States; to ascertain and determine the par- 


38 


MINNIE KEYES VS. UNITED STATES OF AMERICA. 


ties entitled to the sums awarded as just compensation, re¬ 
spectively, for said lands, and upon payment to, or into 
the registry of the court for the use of, the parties 

21 entitled, of the sums adjudged to be just compensa¬ 
tion for the lands condemned, to pass an order de¬ 
claring that the title to the said lands is vested in the United 
States of America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 
States”, approved March 1, 1929, c. 416 (45 Stat. 1415), the 
Act approved June 12, 1934, c. 465 (48 Stat. 930), as 
amended by the Act of Congress approved June 25, 1938, c. 
691 (52 Stat. 1186), and the United States Housing Act of 
1937, approved September 1, 1937, c. 896 (50 Stat. 888) 
hereinbefore mentioned. 

6. Upon the filing of a Declaration of Taking pursuant to 
j Section 10 of the Act entitled “An Act to provide for the 

acquisition of land in the District of Columbia for the use 
of the United States”, approved March 1,1929, to take such 
action and pass such orders or judgments as may be neces¬ 
sary or proper to vest title to the lands described in the 
Declaration in fee simple absolute in the United States of 
America and the right to just compensation for the same in 
the persons entitled thereto; to ascertain and award just 
compensation for said lands and establish the same by judg¬ 
ment; to fix the time within which, and the terms upon 
which, the parties in possession of said lands shall be re¬ 
quired to surrender possession of the same to the peti¬ 
tioner; and to make such orders in respect of encum¬ 
brances, liens, rents, taxes, assessments, insurance, and 
other charges, if any, as shall be just and equitable. 

7. To take such action and issue such writs as may be 

necessary or proper to cause the lands described in 

22 this petition to be condemned and taken by the 
United States and an absolute, indefeasible and un¬ 
qualified title in fee simple therein, free from all liens, en¬ 
cumbrances, servitudes, charges, demands, claims, restric¬ 
tions and covenants whatsoever, to vest in the United 
States of America; and thereupon to pass such orders and 
judgments and issue such writs as may be necessary or 
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proper to put said United States in possession of said 
lands. 

8. To pass such orders and issue such writs as may be 
necessary to prevent the owners of said property from 
altering said premises during the pendency of this proceed¬ 
ing so as to increase the cost to the United States of the 
acquisition of the same. 

9. To grant such other and further relief as the nature of 
the case may require. 

THE UNITED STATES OF AMERICA, 

By ALEXANDER H. BELL, Jr. 

Principal Attorney, Lands Di¬ 
vision, Department of Justice. 

Of Counsel: 

MAURICE V. BROOKS 
Attorney for the Alley Dwelling Authority. 

HENRY F. MOONEY 
Associate Attorney, Department of Justice. 

District of Columbia, to wit: 

I, Alexander H. Bell, Jr., Principal Attorney, Lands Di¬ 
vision, Department of Justice, acting for and in pursuance 
of the instructions of the Attorney General and at the re¬ 
quest of the Alley Dwelling Authority, on oath depose 
23 and say that I have read the foregoing and annexed 
petition by me subscribed and know the contents 
thereof, and that the matters and things therein stated I 
verily believe to be true. 

ALEXANDER H. BELL, Jr. 

Principal Attorney, Lands Di¬ 
vision, Department of Justice. 

Subscribed and sworn to before me this 6th day of April, 
1940. 


(Notarial Seal) 


NELLIE G. PLUMLEY 

Notary Public, D. C. 
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Ex. “A” 

Filed April 6-1940 

COPY 

For the Press Immediate Release October 9,1934 

The President today signed the following Executive 
Order: 


“EXECUTIVE ORDER 


Designating the Authority to Carry out the Provisions of 
the District of Columbia Alley Dwelling Act 

“By virtue of and pursuant to the authority vested in 
me by the District of Columbia Alley Dwelling Act, ap¬ 
proved June 12, 1934 (Public No. 307, 73d Cong.), I hereby 
designate the following-named officials as the Authority to 
carry out the provisions of the said Act, with the title ‘ The 
Alley Dwelling Authority’: 

The Chairman of the Board of Commissioners of the 
District of Columbia; 

24 The Executive Officer of the National Capital Park 
and Planning Commission; 

The Director of Housing of the Federal Emergency Ad¬ 
ministration of Public Works. 

“The Authority shall elect a chairman and such other 
officers as it may deem advisable. The executive officer, 
hereinafter referred to, shall act as Secretary. 

“The Authority shall have and possess all powers neces¬ 
sary or appropriate for carrying out the provisions of the 
said act and this order, and it is hereby authorized to make 
all rules and regulations necessary for such purpose. 

“The Authority shall appoint an executive officer, who 
shall not be a member of the Authority, and whose appoint¬ 
ment may be made without regard to the provisions of the 
Civil Service Act and Rules, and shall prescribe his duties 
and responsibilities. 

“The Authority shall submit an annual report to the 
President. 

“There is hereby made available to the Authority for its 
lawful uses from the allocation made from the appropria- 



MINNIE KEYES VS. UNITED STATES OF AMERICA. 


21 


tion to carry out the purposes of the National Industrial 
Recovery Act, contained in the Fourth Deficiency Act, fiscal 
year 1933, and how carried under the title ‘National Indus¬ 
trial Recovery, Federal Emergency Administration of 
Public Works, Housing, 1933-1935’, symbol 03/5666, the 
sum of $500,000 of any amount thereof designated for low- 
cost housing and slum-clearance projects in the District of 
Columbia, and the Secretary of the Treasury is hereby au¬ 
thorized and directed to set aside this amount in the Trea¬ 
sury and designate it as the ‘Conversion of Inhabited Alleys 
Fund’.” 

The White House FRANKLIN D. ROOSEVELT 


Ex.“B” 

Filed April 6-1940 
President of the United States 

EXECUTIVE ORDER 

Designating the Architect of the Capital as a Member of 
the Alley Dwelling Authority 

By virtue of and pursuant to the authority vested in me 
by the District of Columbia Alley Dwelling Act, ap- 
25 proved June 12, 1934 (48 Stat. 930), the Architect of 
the Capitol is hereby designated as a member of the 
Alley Dwelling Authority vice the Director of Housing of 
the Federal Emergency Administration of Public Works. 

Executive Order No. 6868 of October 9,1934, designating 
the members of the Alley Dwelling Authority, is modified 
accordingly. 

FRANKLIN D. ROOSEVELT 

The White House 
January 5,193S 

(No. 7784-A) 

(F. R. Doc. 38-89; Filed, January 10, 1938; 2:15 p. m.) 
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Ex. “C’ 

Filed April 6-1940 
President of the United States 

EXECUTIVE ORDER 

Designating the Director of Planning of the National 
Capital Park and Planning Commission as a Member 
of the Aliev Dwelling Authoritv 

By virtue of and pursuant to the authority vested in me 
by the District of Columbia Alley Dwelling Act, approved 
June 12,1934 (48 Stat. 930), the Director of Planning of the 
National Capital Park and Planning Commission is hereby 
designated as a member of the Alley Dwelling Authority 
vice the Executive Officer of the National Capital Park 
and Planning Commission. 

26 Executive Order No. 6868 of October 9, 1934, 
designating the members of the Alley Dwelling Au¬ 
thority, as amended by Executive Order No. 7784-A of Jan¬ 
uary 5, 193S, is modified accordingly. 

FRANKLIN D. ROOSEVELT 

The White House, 

January 11,1939. 

(No. 8033) 

(F. R. Doc. 39-148: Filed January 12, 1939; 11:31 a. m.) 


Ex.“D” 

Filed April 6-1940 

December 6,1939 

The Honorable 
The Attorney General 
Washington, D. C. 

Sir: 

The Alley Dwelling Authority, acting pursuant to the 
provisions of the District of Columbia Alley Dwelling Act 
(48 Statute 930, 933) and Public No. 733, 75th Congress, ap¬ 
proved June 25, 1938, at a regular meeting thereof on the 
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29th clay of June, 1939, authorized and determined upon the 
acquisition of certain land in squares 798, 799, 800, 824, 825 ; 
and south of square 825 in the District of Columbia. This j 
acquisition is for the public use and purpose of effectuating j 
the declared policy of Congress by the provisions of dwell- j 
ings for families and persons of low income in the District j 
of Columbia, who, becase of a serious shortage of safe, de- j 
cent, sanitary and adequate housing accommodations, are | 
forced to live and dwell in houses that are sub-standard, un- 1 
safe and insanitary. A copy of said resolution ordering j 
the acquisition is enclosed herewith. 

Acting in pursuance of this determination and authoriza- j 
tion, the Authority has acquired by purchase, or entered | 
into contracts to purchase, all of the property herein au- j 
thorized to be taken in said squares except assessment and 
taxation lots numbered 17, 30, 31, 32, 811, 27, 805, 808, 809, ! 
801, 806, 35,19, 20, 21 and 22 in square 798; 12, 22, 814, 813, J 
810, 811, 33, 30 and 812 in square 799; 807, 813 and 814 in j 
square 800; 20,17,18,19, 23, 21, 800, 801, 802, 804,13, j 
27 14 and 805 in square 824; 801, 810, 45, 46, 808, 807, j 

805, 804, 802, 43, 44, 800 and 806 in square 825; 805, | 
813, 814, 821, 822, 815, 806 and 807 in square south of square | 
825, which property the authority is unable to acquire in fee ! 
simple at a price that is satisfactory to the Government, j 
As this acquisition does not involve the opening, widening ! 
or straightening of a minor street or alley, the Authority j 
determined to proceed with the acquisition in accordance | 
with the terms of the District of Columbia Alley Dwelling j 
Act for the acquisition of land by condemnation, and the j 
terms of the Act of Congress approved March 1, 1929, 
Chapter 416 (46 Statute 1415). 

Under the power and authority contained in the United I 
States Housing Act of 1937 and the District of Columbia j 
Alley Dwelling Act approved June 25, 1938, the Authority j 
has negotiated with and received from the United States j 
Housing Authority a loan of funds for the development of j 
a low rent housing project on the property hereinabove de- j 
scribed and funds are now available for the acquisition of j 
the properties herein requested to be condemned. 

Accordingly, The Alley Dwelling Authority requests that 
you will cause proceedings to be instituted in the United 
States District Court for the District of Columbia, in ac- j 
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cordance with the Act of March 1, 1929, supra, for the ac¬ 
quisition by condemnation of the lots and parcels of land 
hereinabove described, for the public use, under and in ac¬ 
cordance with the provisions of the District of Columbia 
Alley Dwelling Act. 

Inasmuch as there is an acute shortage of decent, safe and 
sanitary dwelling facilities for persons of low income in the 
District of Columbia, and as the Authority is obligated for 
the payment of interest on the hereinabove mentioned loan, 
you are requested to file a declaration of taking together 
with your petition for the immediate acquisition of the de¬ 
scribed land. 

Respectfully, 

JOHN IHLDER 
Executive Officer 

Enclosure 

28 ORDERED: That all of the property in Squares 
798, 799, 800, 824, 825 and square south of Square 
825, that is necessary for the proper development of a low- 
rent housing project on the Navy Yard site, for which tak¬ 
ing lines have been established for the purposes of the loan 
contract, be acquired either by purchase or condemnation 
in accordance with the terms of an Act of Congress ap¬ 
proved March 1, 1929, Chapter 416 (46 Statute 1415). 


29 Order of Citation 

Filed April 6 1940 

# # # 

Upon consideration of the petition of the United States 
of America filed herein on the 6th day of April, 1940, by 
Alexander H. Bell, Jr., Principal Attorney, Lands Division, 
Department of Justice, acting under the direction of the 
Attorney General of the United States upon the request of 
the Alley Dwelling Authority of the District of Columbia 
established under and by virtue of the Act of Congress ap¬ 
proved June 12, 1934, c. 465 (48 Stat. 930), as amended by 
the Act of Congress approved June 25, 1938, c. 691 (52 
Stat. 1186), seeking the condemnation of the following de¬ 
scribed lands in the District of Columbia. 
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Parcel XLVI. 

Part of Original Lot 3 in Square South of Square 825, 
beginning for the same on L St. 45 feet 10 inches east from 
the northwest corner of said square and running thence ; 
south 100 feet; thence east 15 feet 10 inches; thence north . 
100 feet; and thence west 15 feet 10 inches to the beginning; j 
being improved by premises 407 L St. SE, and being desig- ; 
nated for taxation purposes as Lot 807 and part of Lot 806 ! 

in Square South of Square 825. 

# # # 

It is this 6th day of April, 1940, ORDERED THAT 
# # * 

Minnie Keyes, 714 7th St. SW; j 

* * * 

30 and ALL PERSONS having or claiming to have any 
right, title, interest or estate in the lands hereinbe¬ 
fore described or to be entitled to compensation in respect of 
the taking of the same for public use, and ALL PERSONS 
occupying or in possession of the same, be, and they are j 
hereby, required, cited and admonished to appear in this 
court on the 10th day of May, 1940, at 10 o’clock a. m., to 
answer said petition for the condemnation of said lands and 
to make claim for the compensation to which they deem 
themselves entitled. 

PROVIDED, HOWEVER, AND IT IS FURTHER 
ORDERED that a copy of this order of citation be pub- ! 
lished once a week for three consecutive weeks in the 
WASHINGTON STAR and the WASHINGTON POST, j 
newspapers of general circulation published in the District j 
of Columbia, and also once a week for three consecutive j 
weeks in the WASHINGTON LAW REPORTER, the first 
of said publications to be not later than the 15th day of 
April, 1940. 

AND IT IS FURTHER ORDERED that a copy of this I 
order of citation be served before the return day hereof by 
the United States Marshal for the District of Columbia, 
or his deputies, upon each of the persons named herein who 
is, so far as ascertainable by reasonable inquiry, residing 
or sojourning within the District of Columbia, or can be 
found by said Marshal or his deputies within said District. 
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AND IT IS FURTHER ORDERED that a copy of this 
order of citation be mailed postpaid to each of the persons 
shown by said petition to be, and hereinbefore designated 
as, non-residents of the District of Columbia, such copy to 
be addressed to the last known place of residence of such 
person. 

ALFRED A. WHEAT 
Chief Justice. 

31 Petition for an Order to Fix the Time Within Which 
and the Terms Upon Which Possession Shall be 
Surrendered. 

Filed April 11 1940 

* * * 

The petition of the United States of America respectfully 
shows as follows: 

1. That on the 6th day of April, 1940, the United States 
instituted this proceeding for the condemnation of Original 
Lot 17, Subdivision Lots 19, 20, 21, 22, 27, 30, 31, 32 and 35, 
and Assessment and Taxation Lots 801, 805, 806, 808, 809 
and 811 in Square 798, Original Lot 12, Subdivision Lots 22, 
30, and 33, and Assessment and Taxation Lots 810, 811, 812, 
813 and 814 in Square 799, Assessment and Taxation Lots 
807, 814 and 813 in Square 800, Subdivision Lots 13, 14, 17, 
18, 19, 20, 21 and 23, and Assessment and Taxation Lots 
800 and 802 in Square 824; Subdivision Lots 43, 44, 45 
and 46 and Assessment and Taxation Lots 800, 801, 802, 
804, 805, 806, 807, 808, 810 and 817 in Square 825, and 
Assessment and Taxation Lots 805, 806, 807, 813, S14, 815, 
821 and 822 in Square South of Square 825 in the District 
of Columbia, including all the right, title, interest and 
estate of the owners of the same in and to the soil of the 
ways, alleys and alleyways abutting or appertaining to the 
same, and all as shown on plat of survey and computation 
recorded in the Office of the Surveyor for the District of 
Columbia in Survey Book 132, page 311. 

2. That the public purpose for which said property is 
required and the authority under which the same is being 
acquired is set forth in the condemnation petition and that 
immediate possession of said land is necessary to effectuate 
said public purpose. 



MINNIE KEYES VS. UNITED STATES OF -AMERICA. 27 j 

I 

32 3. That on the 11th day of April, 1940, the author- ! 
ity empowered by law to acquire for the use of the j 

United States the lands set forth in the petition in this j 
cause, namely, the Executive Officer of The Alley Dwelling j 
Authority, filed in this cause a Declaration of Taking, | 
signed by said Executive Officer, pursuant to the provisions j 
of the Act of March 1, 1929, c. 416 (45 Stat. 1415), de-1 
daring that the lands condemned in this proceeding were I 
thereby taken for the use of the United States, and stating j 
(1) the authority under which, and the public use for which,! 
said lands were taken; (2) a description of the lands taken j 
sufficient for the identification thereof; (3) the estate in j 
said lands taken for said public use; and (4) the sums of! 
money estimated by the acquiring authority to be just com¬ 
pensation for the lands taken, and to which Declaration | 
was annexed, in accordance with said Act of March 1,1929, | 
a plan of said lands. 

And the said acquiring authority did on the 11th day of! 
April, 1940, at the time of the filing of said Declaration of! 
Taking, deposit in the Registry of this Honorable Court j 
for the use of the persons entitled thereto the amount of the! 
estimated compensation stated in said Declaration. 

4. That the United States Housing Authority, under and 
by virtue of the authority contained in the United States) 
Housing Act of 1937, referred to in said condemnation peti-i 
tion, did on December 13, 1938, enter into a contract with ' 
the Alley Dwelling Authority by which it agreed to loan 
the Alley Dwelling Authority the sum of $6,600,000, for the 
acquisition of sites for the construction, operation andi 
management of low rent housing projects in the District of j 
Columbia, and your petitioner avers that under and by 

virtue of the Act of Congress last mentioned funds: 

33 are now available for the acquisition of the property 
herein sought to be condemned by said Alley Dwell-! 

ing Authority and for the payment and satisfaction of any 
award that may be made or judgment that may be enteredi 
for the compensation due for the taking of the hereinbefore j 
described lands for the public use. 

5. That by force of the filing of said Declaration of Tak-i 
ing and the depositing of said estimated compensation toi 
the credit of the persons entitled thereto, title to the lands; 


! 

j 
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hereinbefore described vested in the United States of 
America, and the right to just compensation for the said 
lands, including the money so deposited, vested in the par¬ 
ties entitled to the same on the 11th day of April, 1940. 

6. That the public purpose for and by virtue of which 
the lands included and described in the condemnation peti¬ 
tion, and sought to be condemned in this proceeding, and 
the title to which was vested in the United States on April 
11th, 1940, by force of the Declaration of Taking afore¬ 
said, make it imperative that the United States have pos¬ 
session of said lands and premises at the earliest prac¬ 
ticable date; that said squares having been selected for the 
development of a low rent housing project for persons or 
families of low income (there being a serious shortage of 
houses for such persons or families of low income in the 
District of Columbia), a large part of the lands desired 
have already been acquired by the United States; that the 
lands included in this petition and described in the Decla¬ 
ration of Taking as aforesaid are absolutely necessary to 
permit the utilization of the lots already acquired, which, 
unless possession of the lands in the condemnation proceed¬ 
ing is soon surrendered, will lie vacant and entirely useless; 

that borrowed money is being used on this project 
34 which is to be repaid in part out of the rents and 

revenues of the project; that said acquiring author¬ 
ity is therefore under the necessity of acquiring possession 
of the lands described herein as speedily as possible and 
that the foregoing reasons make it indispensable that such 
possession be surrendered at the latest by May 17, 1940. 

7. The United States, therefore, respectfully petitions 
that this Honorable Court will fix the time within -which 
the parties who are in possession of said lands will be re¬ 
quired to surrender possession of said lands to the United 
States, which petitioner suggests shall be not later than the 
17th day of May, 1940, and that this court will further fix 
the terms upon which such possession shall be surrendered; 
and to that end shall make such orders with respect of 
encumbrances, liens, rents, taxes, assessments, and other 
charges, if any, as shall be just and equitable. 

WHEREFORE, petitioner prays: 

(1) That this Honorable Court will pass an order here¬ 
in fixing the time within which and the terms upon which 
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the parties in possession of said lands shall surrender the 
same to the United States. 

(2) That this cause be referred to the auditor, if oc¬ 
casion requires, to ascertain and report the persons en¬ 
titled, as owners of said lands, or as parties interested in 
the same, at the time of the filing of the Declaration of 
Taking herein, to receive the compensation for the same 
and in what proportion or amounts, and what liens, mort¬ 
gages, trusts, charges, encumbrances, taxes or assessments 

subsisting, due or exigible at the time of the transfer 
35 of title to said lands by force of said Declaration of 
Taking are to be paid, satisfied or discharged out of 
the amounts deposited in court as the estimated compensa¬ 
tion for said lands and out of such further sums, if any, 
as shall be ascertained, awarded and adjudged to constitute 
just compensation for the lands taken. 

(3) That this Honorable Court will make such orders in 
respect of encumbrances, liens, rents, taxes, assessments, 
insurance and other charges, if any, as shall be just and 
equitable. 

(4) That a rule issue upon this petition requiring the 
persons in possession of said lands, and all other parties 
in interest, to show cause at a date to be stated in said 
Rule why the possession of said lands should not be sur¬ 
rendered to the United States on or before the 17th day 
of May, 1940, or such other date as to the Court shall seem 
just and reasonable; said Rule to Show Cause to be served 
in such manner and in such time as may be specified in such 
Rule. 

(5) That this Honorable Court will grant such other and 
further relief as the nature of the case may require and to 
the Court seem just and meet. 

ALEXANDER H. BELL JR. 
Principal Attorney, Lands 
Division , Department of 
Of Counsel: Justice. 

MAURICE V. BROOKS 
Attorney for the Alley 
Dwelling Authority. 

HENRY F. MOONEY 
Associate Attorney, Department of Justice. 
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District of Columbia, to wit: 

I, Alexander H. Bell, Jr., Principal Attorney, on oath 
depose and say that I have read the foregoing and 
36 annexed petition by me subscribed and know the con¬ 
tents thereof, and that the matters and things there¬ 
in stated I verily believe to be true. 

ALEXANDER H. BELL, JR. 
Principal Attorney, Lands 
Division, Department of 
Justice. 

Subscribed and sworn to before me this 11th day of 
April, 1940. 

CHARLES E. STEWART, 
Clerk. 

By H. B. DERTZBAUGH 
Asst. Clerk. 


37 Declaration of Taking 

Filed April 11 1940 

* # • 

By virtue of the provisions of the Act of Congress en¬ 
titled “An Act to provide for the acquisition of land in the 
District of Columbia for the use of the United States”, ap¬ 
proved March 1, 1929, c. 416 (45 Stat. 1415), I, John Ihlder, 
Executive Officer of the Alley Dwelling Authority for the 
District of Columbia, the authority empowered by law to 
acquire the lands, including buildings and other structures 
in the District of Columbia, described in the petition in this 
cause, hereby make and file this Declaration of Taking pur¬ 
suant to the Act of Congress aforesaid, and by these pres¬ 
ents declare that the lands, including buildings and other 
structures, more fully described in said petition and set 
forth in Schedule “A” hereto annexed and made part of 
this Declaration, are herebv taken for the use of the United 
States. 

And 1, John Ihlder, acting in the capacity aforesaid, 
herebv state that the authoritv under which said lands are 
taken is the authority of the Act of Congress entitled “An 
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Act to provide for the discontinuance of the use as dwell¬ 
ings of buildings situated in alleys in the District of Colum¬ 
bia, and for the replatting and development of squares 
containing inhabited alleys, in the interest of public health, 
comfort, morals, safety and welfare, and for other pur¬ 
poses”, approved June 12, 1934, c. 465 (48 Stat. 930), as 
amended by the Act of Congress approved June 25, 1938, 
c. 691 (52 Stat. 1186), and the United States Housing Act 
of 1937, approved September 1, 1937, c. 896 (50 Stat. 888); 

that the public use for which said lands are hereby 
38 taken is the use in said acts mentioned, that is to say, 

in the interest of public health, comfort, morals, j 
safety and welfare, to provide adequate housing accommo- j 
dations for persons or families of low income in said Dis¬ 
trict and for tlie replatting and improvement of the lands 
described in Schedule “A” hereto attached; that a descrip¬ 
tion of the lands hereby taken sufficient for the identifica- j 
tion thereof is set forth in Schedule “A” hereto annexed 
and made a part of this Declaration; that the estate hereby 
taken in said lands for the public use aforesaid is an estate j 
in fee simple absolute; and that a plan, marked Exhibit j 
“B”, of the lands taken is hereto annexed. 

And I, John Ihlder, acting in the capacity aforesaid, 
herebv state that the sums of monev estimated bv me, as 
the acquiring authority aforesaid, to be just compensation, | 
respectively, for the lands taken, including the buildings I 
and other structures, are set forth in said Schedule “A”, 
annexed to and made part of this Declaration, under the 
several descriptions of said lands; and as the authority em¬ 
powered by law to acquire said lands, including buildings 
and other structures, I hereby deposit in the registry of 
this Honorable Court, to the use of the persons entitled 
thereto, the amounts of the estimated compensation set 
forth in said Schedule “A”, and thereby stated in this 
Declaration. 

In Witness Whereof, I have hereunto set my hand this 
10th day of April, 1940, in the City of Washington, District 
of Columbia. 

JOHN IHLDHR. 

Executive Officer , 

The Alley Dwelling Authority. 


I 

i 
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39 Schedule “A” Annexed to and Forming Part 
of the Foregoing Declaration of Taking. 

• # * 

Parcel XLV1. 

Part of Original Lot 3 in Square South of Square 825, 
beginning for the same on L St. 45 feet 10 inches east from 
the northwest corner of said square and running thence 
south 100 feet; thence east 15 feet 10 inches; thence north 
100 feet; and thence west 15 feet 10 inches to the begin¬ 
ning; being improved by premises 407 L St., SE, and being 
designated for taxation purposes as Lot 807 and part of 
Lot 806 in Square South of Square 825. 

The sum of money estimated by the acquiring authority 
to be just compensation for the aforesaid lands in this pro¬ 
ceeding and hereby taken is as follows: One thousand eight 
hundred Dollars ($1,800.00). 


40 Order 

Filed August 7-1940 

# # * 

By consent of counsel representing the respective parties 
hereto it is by the Court this 7th day of August, 1940, 
Adjudged and Ordered That original “Exhibit B”, be¬ 
ing, “Plat of Survey and Computation” attached to the 
Declaration of Taking, filed herein on April 11, 1940, be 
transmitted to the United States Court of Appeals for the 
District of Columbia in the Transcript of Record in connec¬ 
tion with the special appeal of Minnie Keyes in this cause. 

JAS. W. MORRIS 

Justice 

We consent to the foregoing. 

GARDINER, EARNEST & GARDINER, 

By JAMES M EARNEST 

Attorneys for Appellant. 

ALEX. H. BELL JR 
Principal Attorney, 

Lands Division, 

Department of Justice. 

Attorney for Appellee. 



MINNIE KEYES VS. UNITED STATES OF AMERICA. 


33 


41 Rule to Show Cause on Petition For An Order Fix¬ 
ing the Time Within Which, and the Terms Upon 
Which Possession of the Lands Embraced in the 
Declaration of Taking Filed in This Cause Shall be 
Surrendered to the United States. 

Filed April 11 1940 

• * * 

Upon consideration of the Declaration of Taking filed 
herein on the 11 th day of April, 1940, by John Ihlder, Exec¬ 
utive Officer of The Alley Dwelling Authority for the Dis¬ 
trict of Columbia, the authority empowered by law to ac¬ 
quire the lands described in the petition in this cause, and 
of the deposit on the same day of the sums estimated by the 
said acquiring authority as just compensation for the lands 
described in said Declaration and taken by force thereof, 
namely: 

Original Lot 17, Subdivision Lots 19, 20, 21, 22, 27, 30, 
31, 32 and 35, and Assessment and Taxation Lots 801, 805, 

806, 808, 809 and 811 in Square 798; Original Lot 12, Sub¬ 
division Lots 22, 30 and 33, and Assessment and Taxation 
Lots 810, 811, 812, 813 and 814 in Square 799; Assessment 
and Taxation Lots 807, 814, and 813 in Square 800; Sub¬ 
division Lots 13, 14, 17, 18, 19, 20, 21 and 23, and Assess¬ 
ment and Taxation Lots 800 and 802 in Square 824; Sub- I 
division Lots 43, 44, 45 and 46, and Assessment and Taxa¬ 
tion Lots 800, 801, 802, 804, 805, 806, 807, 808, 810 and 817 
in Square 825; and Assessment and Taxation Lots 805, 806, ! 

807, 813, 814, 815, 821 and 822 in Square South of Square i 
825; in the District of Columbia, including all the right, 
title, interest and estate of the owners of the same in and 
to the soil of the ways, alleys and alleyways abutting or 
appertaining to the same, and all as shown on plat of survey 
and computation recorded in the Office of the Surveyor of 
the District of Columbia in Survey Book 132 at page 311; 
and of the petition of the United States filed herein on the 
11th day of April, 1940, praying (1) that this Honorable 
Court will pass an order fixing the time within which and 
the terms upon which the parties in possession of said lands 
shall surrender the same to the United States; (2) that 

this cause he referred to the auditor, if occasion re- 

42 quires, to ascertain and report the persons entitled, 


I 
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as owners of said lands, or as parties interested in 
the same, at the time of the tiling of the Declaration of 
Taking herein, to receive the compensation for the same and 
in what proportion or amounts, and what liens, mortgages, 
trusts, charges, encumbrances, taxes or assessments sub¬ 
sisting, due or exigible at the time of the transfer of the title 
to said lands by force of said Declaration of Taking are to 
be paid, satisfied and discharged out of the amounts depos¬ 
ited in court as the estimated compensation for said lands 
and out of such further sums, if any, as shall be ascertained, 
awarded and adjudged to constitute just compensation for 
the lands taken; (3) that this Honorable Court will make 
such orders in respect of encumbrances, liens, rents, taxes, 
assessments, insurance and other charges, if any, as shall 
be just and equitable; (4) that a rule issue upon this peti¬ 
tion requiring the persons in possession of said lands, and 
all other parties in interest, to show cause at a date to be 
stated in said rule why the possession of said lands should 
not be surrendered to the United States on or before the 
17th day of May, 1940, or such other date as to the court 
shall seem just and reasonable; said rule to show cause to 
be served in such manner and in such time as may be speci¬ 
fied in such rule; (5) that this Honorable Court will grant 
such other and further relief as the nature of the case may 
require and to the court seem just and meet. 

It is this 11th day of April, 1940, Ordered that the own¬ 
ers of said lands and all other parties, if any, in possession 
of the same, be and they hereby are, required to show cause 
in this court on the 10th day of May, 1940, at 10 o’clock 
a. m., why the prayers of said petition should not be granted 
and why they should not he required to surrender posses¬ 
sion of said lands described in the Declaration afore- 
43 said to the United States on or before the 17th day 
of May, 1940. 

Provided that a copy of this order he served on the per¬ 
sons named in said petition for condemnation as owners of, 
or as otherwise interested in, the lands aforesaid, who can 
he found within the District of Columbia, and by mailing 
a certified copy of this rule to show cause postpaid to the 
persons named in said petition as owners or as otherwise 
interested in the lands aforesaid who are stated in said 
petition to he non-residents of the District of Columbia, said 
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certified copies to be addressed to tbe last known places 
of residence of persons as stated in said petition, and by ; 
serving a copy of this order upon all persons, if any, in 
possession of said lands or upon the attorneys appearing 
of record for any of the persons aforesaid, such personal 
service to be made and said certified copies of this order 
to be mailed on or before the 27th day of April, 1940, or, in 
lieu of said personal service, by posting a copy of this order 
in a conspicuous place on said lands on or before the 27th 
dav of April, 1940. 

ALFRED A WHEAT 
Chief Justice. 


44 Marshal's List on Citations and Rules to 

Show Cause 

Filed May 8—1940 

# # m 

PERSONALLY Minnie Kcves, 714 7th St. SW., 4-18-40 | 

* * # 

The above persons were served with copies of the order 
of citation and rule to show cause on the dates indicated 
above. 

JOHN B. COLPOYS 
United States Marshal in and 
for the District of Columbia. L. 


45 Answer of Respondent Minnie Keyes to Petition 

for Condemnation 

Filed May 10, 1940. 

* * • 

Comes now respondent Minnie Keyes and for answer to 
the petition for condemnation filed herein says: 

I. 

I 

Respondent admits the allegations of Paragraph I in¬ 
sofar as it sets forth certain provisions of Title II of the j 
Act of Congress entitled “An Act to Amend an Act en- i 
titled ‘District of Columbia Alley Dwelling Act’, approved ! 
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June 12, 1934, and for other purposes”, approved June 25, 
1938, c. 691 52 Stat. 1186); denies that petitioner has re¬ 
cited all of the provisions of said act which are material 
to this proceeding, and asks the Court to take judicial no¬ 
tice, if it deems necessary so to do, of any other provisions 
of said act and the act approved June 12, 1934, supra. 

H. 

Respondent is without knowledge or information suffi¬ 
cient to form a belief as to any of the allegations contained 
in Paragraph II except that she alleges upon information 

and belief that the said authoritv therein referred to is not 

%> 

functioning as the public housing agency for the District 
of Columbia within the intent and meaning of said United 
States Housing Act of 1937. 

in. 

Respondent is without information or knowledge suffi¬ 
cient to form a belief as to the allegations contained in 
Paragraph III. 

46 IV. 

Answering Paragraph IV respondent denies that said 
Alley Dwelling Authority, acting in the exercise of the pow¬ 
ers conferred by said Acts, has ascertained, found and de¬ 
termined that Parcel XLVI, as set forth in Paragraph VI 
of said petition, and designated for taxation purposes as 
Lot 807 and part of Lot 806 in Square south of Square 825, 
and owned by respondent, is necessary and desirable for 
the purpose of carrying out a low rent housing project 
for persons of low income in the District of Columbia, or 
has determined upon or authorized the acquisition of said 
land, or has been unable to acquire the same in fee simple, 
at prices fair, reasonable, and satisfactory to said Author¬ 
itv, or has found and determined that it is necessarv that 

v 7 w 

said land be acquired by condemnation under judicial proc¬ 
ess; and alleges that she is without information or knowl¬ 
edge sufficient to form a belief as to the remaining allega¬ 
tions contained in said paragraph. 

V. 

Respondent admits the allegations of Paragraph V. 
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VI. 

Answering Paragraph VI, respondent alleges that she is 
without information or knowledge sufficient to form a be¬ 
lief as to the allegations of this paragraph except those 
which refer to Parcel XLVI, designated for taxation pur¬ 
poses as Lot S07 and part of Lot 806, in Square south of 
Square 825, which respondent admits. 

VII, VIII, IX, X. 

Respondent alleges that she is without information or 
knowledge sufficient to form a belief as to the allegations 
contained in these paragraphs except she admits the alle¬ 
gations therein contained with reference to her right, 
47 title, and interest, in the aforesaid Parcel XLVI. 

XL 

Further answering said petition respondent alleges that 

all of the action taken bv the said authorities incident to 

%> 

the acquisition of the lands, including plaintiff’s herein 
sought, by way of condemnation are allegedly, pursuant to 
the said Act approved June 25, 1938; that said Act pro¬ 
vides among other things as follows: 

“Section 23. Alley Dwelling Law; power of President 
to purchase, condemn, etc., land and buildings to prevent 
alley dwellings.— 

(a) It is hereby declared to be a matter of legislative de¬ 
termination that the conditions existing in the District of 
Columbia with respect to the use of buildings in alleys as 
dwellings for human habitation are injurious to the public 
health, safety, morals, and welfare; and it is hereby de¬ 
clared to be the policy of the United States to protect and 
promote the welfare of the inhabitants of the seat of the 
Government by eliminating all such injurious conditions 
by employing all means necessary and appropriate for the 
purpose; and control by regulatory processes having 
proved inadequate and insufficient to remedy the evils, it is 
in the judgment of Congress necessary to acquire property 
in the District of Columbia, by gift, purchase, or the use of 
eminent domain in order to effectuate the declared policy 
by the discontinuance of the use for human habitation in 
the District of Columbia of buildings in alleys, and thereby 
to eliminate the communities in the inhabited alleys in said 
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District, and to provide decent, safe, adequate, and sani¬ 
tary habitations for persons or families substantially equal 
in number to those who are to be deprived of habitation by 
reason of the demolition of buildings under the terms of 
this title, and to prevent an acute shortage of decent, safe, 
adequate, and sanitary dwellings for persons of low in¬ 
come, and to carry out the policy declared in the Act ap¬ 
proved May 18, 1918, as amended, of caring for the alley 
population in the District of Columbia, and to that end it 
is necessary to enact the provisions hereinafter set forth. 

“(b) In order to remedy the conditions and evils herein¬ 
before recited and to carry out the policy hereinbefore 
declared, the President is hereby authorized and em¬ 
powered to acquire by purchase, gift, condemnation, or 
otherwise— 

48 “(1) any land, building, or structures, or any in¬ 

terest therein, situated in or adjacent to any in¬ 
habited alley in the District of Columbia; 

“(2) any land, buildings, or structures, or any interest 
therein, within any square containing an inhabited alley, 
the acquisition of which is reasonably necessary for utiliza¬ 
tion, by replatting, improvement or otherwise, pursuant to 
the provisions of sections 23-30e of this title, of any prop¬ 
erty acquired under sub-paragraph (1) of this subsection; 
and 

“(3) any other land, together with any structures that 
may be located thereon, in the District of Columbia that 
may be necessary to provide decent, safe, adequate, and 
sanitary housing accommodations for persons or families 
substantially equal in number to those who are to be de¬ 
prived of habitation by reason of the demolition of build¬ 
ings pursuant to the provisions of this title.” 

Plaintiff alleges that the conditions existing in the Dis¬ 
trict of Columbia with respect to the use of buildings in 
alleys as dwellings for human habitation were not injurious 
to the public health, safety, morals, and public welfare at 
the time of the enactment of said Act; alleges further that 
the policy of the United States to protect and promote the 
welfare of the inhabitants of said District as recited in 
•aid Act was arrived at by mistake, or error, or in any event 
was contrary to the facts then existing; that said law is 
dependent upon the truth of the declarations so made by 
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Congress, and since said declarations were not true at the 
time the act is invalid; and she further alleges that such 
declaration looks to the future, or was in the way of 
prophecy, which has not been fulfilled, and that subsequent 
events have rendered a change in the premises, even though 
said declarations be found to have been true at the time 
made, which likewise invalidates said Act. 

XII. 

Plaintiff further alleges that her property herein sought 
to be condemned is improved by a two story brick 
49 house having seven rooms and two halls, as well as 
gas and electricity; that the lot on which said house is 
built contains 1525 square feet; that the house has a front¬ 
age of 17 feet and that there are 103 feet from the front 
of the house to the rear of the lot; that said property is 
located at approximately the middle of the block on L 
Street, and extends back to a vacant or unoccupied piece of 
ground which has never been graded to the street level; 
that there is no alley adjacent to it or in close proximity 
thereto; that there are no alleys in the square in which 
her said property is located which are used for habitation 
or in which there are any houses which could be used for 
habitation; that said square does contain two ten foot 
blind alleys, which are used exclusively for disposing of 
trash and ashes and similar services incident to the houses 
located on M Street, Fourth Street, and Fifth Street; that 
said property until recently rented for $25.00 per month, 
but at the present time respondent is only receiving $22.50 
per month; that respondent is not desirous of disposing 
of the house or the lot on which the same is located, and 
that no attempt has been made by petitioner to acquire the 
same; that under the provisions of said Act approved June 
25, 1938, petitioner cannot proceed under Section 23(b)(1) 
or (2) insofar as respondent’s land is concerned because 
respondent’s land is not situated in or adjacent to any in¬ 
habited alley as aforesaid, nor does the square within which 
her land is located as aforesaid contain an inhabited alley; 
and that the other statutory justification for proceeding 
insofar as respondent’s land is concerned, is found in 
Section 23(b)(3), and that insofar as that section of said 
Act is concerned respondent denies that the acquisition of 
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her aforesaid land is necessary in order to provide decent, 
safe, adequate, and sanitary housing accommoda- 

50 tions for persons or families substantially equal in 
number to those who are to be deprived of habita¬ 
tion by reason of the demolition of buildings pursuant to 
the instant condemnation proceeding. 

XIII. 

Respondent is advised, believes, and therefore avers that 
the United States of America is without power to exercise 
the right of eminent domain for the purpose of acquiring 
privately owned property for low rent housing projects. 

XIV. 

Respondent further alleges that the acquisition of the 
property here involved, including plaintiff’s, for low rent 
housing projects does not constitute a “public use”; and 
that the leasing and operation of housing projects to be 
erected by the said Alley Dwelling Authority of the District 
of Columbia to the classes of people cantemplated does not 
constitute a “public use”. 

XV. 

Respondent further alleges that the said Act approved 
June 25, 1938, is unconstitutional and void in that it au¬ 
thorizes the condemnation of private property for other 
than public use. 

XVI. 

Respondent further alleges that she is advised, believes, 
and therefore avers that the petitioner is not entitled to 
any of the relief sought in and by said petition; and she 
therefore objects to the taking of any action or passing of 
any orders or judgments seeking to vest title to her land, 
herein described, in the petitioner, or the surrender of 
possession of her aforesaid land pending final determina¬ 
tion of this cause. 

MINNIE KEYES 
Respondent. 

51 GARDINER, EARNEST & GARDINER, 

By W GWYNN GARDINER 
JAMES M EARNEST 

Attorneys for Respondent. 
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District of Columbia, s$- 

Minnie Keyes, being first duly sworn according to law, 
deposes and says that she has read the foregoing answer by 
her subscribed and knows the contents thereof, and that she 
verily believes the same to be true. 

MINNIE KEYES 

Subscribed and sworn to before me this the 10th day 
of Mav, 1940. 

J ARTHUR LYNHAM 
(Notarial Seal) Notary Public , D. C. 


52 Answer of Respondent Minnie Keyes to Rule 

to Show Cause <fbc. 

Filed May 10 1940 

• # • 

Comes now respondent Minnie Keyes and for answer 
to the rule to show cause issued out of this Honorable 
Court under date of April 11, 1940, and returnable herein 
on May 10, 1940, expressly adopts and incorporates herein 
by reference her answer to the petition filed on April 6, 
1940. 

GARDINER, EARNEST & 
GARDINER, 

Bv W GWYNN GARDINER 
JAMES M EARNEST 
Attorneys for Respondent. 


53 Order on Rule to Show Cause 

Filed May 13 1940 

* * * 

This cause came on to be heard on the rule to show cause 
issued herein on April 11, 1940, upon the petition of the 
United States praying: 

(1) That this Honorable Court will pass an order fixing 
the time within which and the terms upon which the parties 
in possession of said lands shall surrender the same to the 
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United States; (2) that this cause be referred to the au¬ 
ditor, if occasion requires, to ascertain and report the 
persons entitled, as owners of said lands, or as parties 
interested in the same, at the time of the filing of the 
Declaration of Taking herein, to receive the compensation 
for the same and in what proportion or amounts, and 
what liens, mortgages, trusts, charges, encumbrances, taxes 
or assessments subsisting, due or exigible at the time of the 
transfer of the title to said lands by force of said Declara¬ 
tion of Taking are to be paid, satisfied or discharged out 
of the amounts deposited in court as the estimated com¬ 
pensation for said lands and out of such further sums, if 
any, as shall be ascertained, awarded and adjudged to con¬ 
stitute just compensation for the lands taken; (3) that this 
Honorable Court will make such orders in respect of en¬ 
cumbrances, liens, rents, taxes, assessments, insurance and 
other charges, if any, as shall be just and equitable; (4) 
that a rule issue upon this petition requiring the persons 
in possession of said lands, and all other parties in interest, 
to show cause at a date to be stated in said rule why the 
possession of said lands should not be surrendered on or 
before May 17, 1940, or such other date as to the 
54 court shall seem just and reasonable; said rule to 
show cause to be served in such manner and in such 
time as may be specified in such rules; (5) that this Hon¬ 
orable Court will grant such other and further relief as the 
nature of the case may require and to the court seem just 
and meet; 

WHEREUPON, it appearing to the court that said rule 
to show cause was duly served as in said rule provided, it 
is this 10th day of May, 1940, upon consideration of said 
declaration of taking and the deposit of the estimated com¬ 
pensation therewith, the petition to fix the time within 
which and the terms upon which possession shall be sur¬ 
rendered and the rule to show cause issued thereon and 
after argument by counsel, 

ADJUDGED AND ORDERED that the owners and per¬ 
sons in possession of said lands be, and they hereby are, 
required to surrender possession to the United States on 
the 17th day of May, 1940, 

It is further held, and the court so adjudges and orders, 
that it is just and equitable that all liens, charges and en- 
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cumbrances, with the interest accrued and to accrue there¬ 
on, if not directly paid by the owners of said property, 
shall be paid out of the several amounts deposited in re- j 
spect of said lands at the time of the payment thereof. 

ALFRED A WHEAT i 

Chief Justice 


55 Order Sustaining Petition and Making Rule 

Absolute , Etc . 

Filed May 23 1940 

i 

• * * 

This cause came on to be heard upon the petition of the 
United States filed herein on the 11th day of April, 1940, 
the declaration of taking filed herein on the 11th day of 
April, 1940, the rule to show cause on petition for an order j 
fixing the time within which and the terms upon which 
possession of the lands embraced in the declaration of . j 
taking filed in this cause, including, among others Parcel 
XLVI designated for taxation purposes as Lot 807 and 
part of Lot 806 in Square south of Square 825 and owned j 
by the respondent Minnie Keyes, shall be surrendered to j 
the United States, and the answer of respondent Minnie 
Keyes to the petition of the United States filed herein on 
the 11th day of April, 1940, which said answer was adopted 
by said respondent Minnie Keyes as and for her answer to 
said rule to show cause; and the matter having been fully 
argued to the Court by counsel representing the United 
States and said respondent Minnie Keyes; and the Court 
finding that the allegations in respondent Minnie Keyes’s 
answer are insufficient as a matter of law; and the Court 
further finding that said respondent Minnie Keyes is not 
entitled to offer any evidence in support of her allegations ! 
contained in said answer, it is by the Court this 23rd day 
of May, 1940, 

ADJUDGED and ORDERED that the prayers of said j 
petition be, and the same hereby are, granted as to respon¬ 
dent Minnie Keyes; and it is further, 

ADJUDGED and ORDERED that said respondent Min¬ 
nie Keyes be, and she hereby is required and directed 


I 





44 


MINNIE KEYES VS. UNITED STATES OF AMERICA. 


56 to forthwith surrender possession of her aforesaid 
land to the United States. 

ALFRED A WHEAT 
Chief Justice. 

Seen: 

ALEX H. BELL, JR. 

Principal Attorney, 

Lands Division, 

Department of Justice. 

We hereby object and formally except to the signing of 
the foregoing order. 

GARDINER, EARNEST & GARDINER, 

Bv W. GWYNN GARDINER 
E 

JAMES M EARNEST 
Attorneys for Respondent, Minnie Keyes. 


57 Memorandum 

July 15 1940 

Time for filing Transcript of Record on appeal in the 
United States Court of Appeals for the District of Co¬ 
lumbia, extended to and including August 15, 1940. 


58 Order Allowing Special Appeal 

Filed July 16 1940 

United States Court of Appeals for the District of Columbia 

April Term, 1940. 

No. 3291 Original. 

Condemnation No. 2649. 

Minnie Keyes, Petitioner, vs. United States of America. 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of the 
United States for the District of Columbia entered May 23, 
1940, by Mr. Chief Justice Alfred A. Wheat, It is ordered 
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hv the Court that the petition be, and it is hereby, granted, i 
and a special appeal allowed as prayed. 

Per MR, CHIEF JUSTICE GRONER, j 

July 3, 1940. | 

A true Copy, 

Test: JOSEPH W. STEWART 
Clerk of the United States Court of Appeals for the 
District of Columbia 

59 Statement of Points on Which Appellant 

Intends to Rely on Her Appeal 

Filed August 6—1940 

• • * 

The following are the points on which Appellant will j 
rely on her appeal: 

1. The Court erred in entering the order herein on May 
23, 1940. 

2. The Court erred in granting the prayers of the Peti¬ 
tion for Condemnation filed herein as against respondent 
Minnie Keyes. 

3. The Court erred in making the Rule to Show Cause 
Returnable Herein on May 10, 1940 absolute and in requir¬ 
ing and directing respondent Minnie Keyes to forthwith 
surrender possession of her property, namely, Parcel XLVI, 
designated for taxation purposes as Lot 807 and part of 
Lot 806 in Square South of Square 825 to the United States. 

4. The Court erred in holding that the allegations of the 
Answer of respondent Minnie Keyes to said Petition for 
Condemnation and said Rule to Show Cause were insuf¬ 
ficient as a matter of law. 

5. The Court erred in holding that respondent Minnie 
Keyes was not entitled to offer any evidence in support of 
the allegations contained in her answer to said Petition 
for Condemnation and her answer to said Rule to Show 
Cause. 

6. The Court erred in holding that the Alley Dwelling 

Authority, acting in the exercise of any powers con- i 

60 ferred by any applicable laws had: 
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A. Ascertained, found and determined that respondent’s 
said property was necessary and desirable for the purpose 
of carrying out a Low Rent Housing Project for persons 
of low income in the District of Columbia. 

B. Determined upon and authorized the acquisition of 
said property. 

C. Been unable to acquire the same in fee simple, at a 
price fair, reasonable and satisfactory to said Authority. 

D. Found and determined that it was necessary that said 
property be acquired by condemnation under judicial 
process. 

7. The Court erred in holding that there is any statutory 
justification for condemnation proceedings insofar as re¬ 
spondent Minnie Keyes’ said property is concerned under 
and by virtue of Title 2 of the Act of Congress entitled 
“An Act to Amend an Act Entitled ‘District of Columbia 
Alley Dwelling Act’, Approved June 12, 1934, and for 
Other Purposes”, approved June 25, 1938, c. 691 (52 Stat. 
1186). 

8. The Court erred in refusing to hold that the aforesaid 
act is unconstitutional and void in that it authorizes the 
condemnation of private property for other than public use. 

9. The Court erred in refusing to hold that the acquisi¬ 
tion of respondent’s said property for a Low Rent Housing 
Project does not constitute, “a public use”, and that the 
leasing and operation of the Housing Project to be erected 
by said Alley Dwelling Authority to the class of people 
contemplated does not constitute “a public use”. 

10. The Court erred in refusing to hold that the United 
States of America is without power to exercise the right 

of eminent domain for the purpose of acquiring pri- 
61 vatelv owned property for Low Rent Housing Pro¬ 
jects. 

11. And other points apparent of record. 

GARDINER, EARNEST & GARDINER, 
By W. GWYNN GARDINER 
E 

JAMES M EARNEST 
Attorneys for Appellant. 
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62 Designation of Record For Transcript on 

Appeal 

Filed August 6—1940 

# * * 

To the Clerk of the Court: 

In preparing the Transcript of Record on appeal herein 
you will please include the following: 

1. Petition for Condemnation, filed April 6, 1940, as fol¬ 
lows : 

A. Include Paragraphs I to V inclusive. 

B. Include first ten lines of Paragraph VI appearing on 
Page 8. 

(1) Exclude Pages 9 to 53 inclusive. 

(2) Exclude first 14 lines appearing on Page 54; and 
include the rest of Page 54 beginning with, “Par¬ 
cel XL VI” 

(3) Include first 6 lines of Page 55 and exclude rest of 
Page 55 

(4) Exclude Pages 56 to 58 inclusive. 

C. Include Paragraphs VII to X inclusive and rest of 
Petition including all prayers and Exhibits A to D 
inclusive. 

2. Petition for an Order to Fix the Time Within Which 
and the Terms upon Which Possession Shall Be Sur¬ 
rendered, filed on April 11, 1940. 

3. Declaration of Taking, filed on April 11, 1940; and Ex¬ 
hibit A attached thereto as follows: 

A. Exclude Pages 1 to 17 inclusive. 

B. Exclude first 12 lines of Page 18 and include rest of 

Page 18 beginning with, “Parcel XLVI” 

63 C. Exclude Pages 19 to 21 inclusive. 

D. Include Exhibit B, being, “Plat of Survey and 
Computation” 

4. Rule to Show Cause on Petition for an Order Fixing 
the Time Within Which and the Terms Upon Which 
Possession of the Lands Embraced in the Declaration 
of Taking, filed in this Cause, Shall Be Surrendered to 
the United States, filed April 11, 1940. 




48 MINNIE KEYES VS. UNITED STATES OF AMEEICA. 

5. Order of Citation, filed April 6, 1940, as follows: 

A. Include Page 1. 

B. Exclude Pages 2 to 11 inclusive. 

C. Include first 8 lines of Page 12 beginning with, “Par¬ 
cel XLVI”, and exclude rest of said Page 12. 

D. Exclude Page 13. 

E. Include first line of Page 14 and exclude rest of said 
Page 14. 

F. Exclude Pages 15 to 17 inclusive except the 3rd line 
of said Page 17. 

G. Exclude Pages 18 to 22 inclusive; and exclude first 22 
lines of page 23. 

H. Include Page 24. 

6. Memo: Return of Marshal as to service on Minnie 
Keyes of said Citation and said Rule to Show Cause, 
filed on May 8, 1940. 

7. Answer of Minnie Keyes to Petition for Condemna¬ 
tion, filed May 10, 1940. 

8. Answer of Minnie Keyes to Rule to Show Cause Re¬ 
turnable on May 10,1940, filed on May 10,1940. 

9. Order on Rule to Show Cause, filed on May 13, 1940. 

10. Order Sustaining Petition and Making Rule Absolute, 
etc., filed on May 23, 1940. 

11. Certified copy of Order Allowing Special Appeal, filed 

July 3, 1940. 

64 12. Statement of Points on which Appellant Intends 

to Rely on her Appeal. 

13. This Designation. 

GARDINER, EARNEST & GARDINER, 
By W. GWYNN GARDINER 
E 

JAMES M EARNEST 
Attorneys for Appellant . 

Service of a copy of the foregoing Designation of Record 
on Appeal is herebv acknowledged this 6th day of August, 
1940. 

ALEX. H. BELL, JR. 

Principal Attorney, 

Lands Division, 

Department of Justice, 
Attorney for Appellee. 
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Stipulation as to Record on Appeal 

It is hereby stipulated and agreed by the Appellant and' 
the Appellee by their respective attorneys that the fore¬ 
going shall constitute the Designation of Record for Tran¬ 
script on Appeal, and that there has only been excluded 
matters such as description of properties other than Ap¬ 
pellant’s or matters pertaining to other property owners 
involved in said Petition for Condemnation which are un¬ 
necessary for inclusion in the decision of Appellant’s ap¬ 
peal. 

GARDINER, EARNEST & GARDINER, 

By W. GWYNN GARDINER 
E 

JAMES M EARNEST 
Attorneys for Appellant. 

ALEX. H. BELL, JR. 

Attorney for Appellee. 

65 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 64, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part^of this transcript, in cause entitled In the 
matter of the Acquisition of Original Lot 17, &c., District 
Court No. 2649, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 9th day of August, 1940. 

C E STEWART 
(Seal) Clerk. 

Endorsed on Cover: No. 7743 Keyes, Appellant, vs. 
U. S. A. United States Court of Appeals for the District 
of Columbia Filed Aug 10 1940 Joseph W. Stewart, Clerk. 
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IN THE 


(Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7743. 


Special Calendar. 
Minnie Keyes, Appellant, 


V. 

United States of America, Appellee. 


Appeal From the District Court of the United States 
For the District of Columbia. 

BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellee, on April 6, 1940, filed a Petition for Con¬ 
demnation in the Lower Court for the acquisition of 
certain properties, including property owned by Ap¬ 
pellant, in the District of Columbia. (R. 1-24) The 
Petition for Condemnation was filed by Alexander H. 
Bell, Jr., Principal Attorney, Lands Division, Depart¬ 
ment of Justice, acting under the direction of the 
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Attorney General of the United States upon the re¬ 
quest of the Alley Dwelling Authority of the District 
of Columbia which said Authority, under the District 
of Columbia Alley Dwelling Act, hereinafter referred 
to, is constituted a public housing authority within the 
meaning of and to carry out the purposes of the United 
States Housing Act of 1937, as will hereinafter more 
fully appear. (R. 2) 

Jurisdiction below is based upon the Act of Congress 
of June 12, 1934, 48 Stat. 930, c. 465; 1929 D. C. Code, 
t. 25, c. 3, sec. 23, as amended by the Act of Congress of 
June 25, 1938, 52 Stat. 1186, c. 691; 1929 D. C. Code, t. 
25, c. 3, secs. 23, 24, 25, 28, 30a, 30b and 30c, known as 
the District of Columbia Alley Dwelling Act; also 
upon the United States Housing Act of 1937, c. 8, t. 42 
U. S. C., and upon the Act of March 1, 1929, 45 Stat. 
1415, c. 416, sec. 1; 1929 D. C. Code, t. 25, c. 5, sec. 100. 

On April 11, 1940, Appellee filed a Declaration of 
Taking in the lower court and the sum of money esti¬ 
mated by said acquiring authority to be just compen¬ 
sation for Appellant’s said land, hereinafter described, 
was deposited in the Registry of the Court. (R. 30-32) 
At the same time appellee also filed a Petition for an 
Order to Fix the Time Within Which and the Terms 
Upon Which Possession of the premises sought to be 
acquired by condemnation should be surrendered to it. 
(R. 26-29) The lower court on April 11, 1940, signed 
a Rule to Show Cause directed against Appellant and 
other property owners in interest requiring them to 
show cause on the 10th day of May, 1940, why the 
prayers of said Petition should not be granted and 
why they should not be required to surrender posses¬ 
sion of their respective properties described in the 
Declaration of Taking to Appellee on or before May 
17, 1940. (R. 33-35) 
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Appellant filed an Answer to said Petition for Con¬ 
demnation (ft. 35-41); and likewise filed an Answer to 
said Rule to Show Cause. (R. 41) The cause came on 
for hearing upon the said Petition for Condemnation, 
the Declaration of Taking, the Rule to Show Cause, 
Appellant’s Answer to said Petition for Condemnation 
and her Answer to said Petition for Rule to Show 
Cause; and the Court finding that the allegations in 
Appellant’s Answers were insufficient as a matter of 
law, and further that Appellant was not entitled to 
offer any evidence in support of the allegations con¬ 
tained in her Answers, thereupon entered an order 
granting the prayers of said Petition, and requiring 
and directing Appellant to forthwith surrender posses¬ 
sion of her property in question to Appellee. (R. 43, 44) 

On June 16, 1940, Appellant filed a Petition for 
Allowance of a Special Appeal from said order of the 
District Court entered on May 23, 1940, which was 
allowed by this Court on July 3, 1940. (R. 44, 45) 
Jurisdiction of this Court is invoked under the Act of 
February 9,1893, 27 Stat. 435, c. 74, sec. 7, as amended 
by the Acts of March 3,1901, 31 Stat. 1225, c. 854, sec. 
226 and March 3, 1921, 41 Stat. 1312, c. 125, sec. 12; 
1929 D. C. Code, t. 18, c. 1, sec. 26. 

STATEMENT OF CASE. 

This case is a proceeding in rem instituted by the 
Attorney General of the United States in the lower 
court, upon the request of the Alley Dwelling Au¬ 
thority of the District of Columbia, for the condemna¬ 
tion of various properties in the District of Columbia, 
including certain properties owned by Appellant and 
designated for taxation purposes as Lots 806 and 807 
in Square South of Square 825. (R. 1-24) 
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Appellee alleges that the Alley Dwelling Authority 
of the District of Columbia was established under and 
by virtue of the Act of Congress approved June 12, 
1934, 48 Stat. 930, c. 465, 1929 D. C. Code, Title 25, c. 
3, sec. 24. (R. 4, 20, 21) In Appellant’s answer how¬ 
ever, this allegation is denied. (R. 36) 

Under the aforesaid Act of June 12, 1934, it is pro¬ 
vided in substance that to enable the President of the 
United States, in the interest of public health, comfort, 
morals, safety, and welfare, to provide for the discon¬ 
tinuance of the use as dwellings of buildings situated 
in alleys and to eliminate the hidden communities in 
inhabited alleys in the District of Columbia, and to 
carry out the policy declared in the Act approved May 
16,1918, as amended, of caring for the alley population 
of the District of Columbia, the President is authorized 
and empowered, among other things, to purchase or 
acquire by condemnation or gift any land, building, or 
structure, or any interest therein, situated in or adja¬ 
cent to any alley in the District of Columbia, and such 
other land, building, or structures, or any interest 
therein, within any square containing an inhabited 
alley, as he may determine to be necessary for the 
replatting and improvement of said square pursuant 
to the provisions of said Act. 

This Act was amended by the Act approved June 
25,1938, and in said Act it is declared to be a matter of 
legislative determination that the conditions existing 
in the District of Columbia with respect to the use of 
buildings in alleys as dwellings for human habitation 
are injurious to the public health, safety, morals, and 
welfare; and it is declared to be the policy of the 
United States to protect and promote the welfare of 
the inhabitants of the seat of the government by elimi- 
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nating all such injurious conditions by employing all 
means necessary and appropriate for the purpose; and 
it is therein recited that it is in the judgment of Con¬ 
gress necessary to acquire property in the District of 
Columbia by gift, purchase, or the use of eminent do¬ 
main in order to effectuate the declared policy of the 
discontinuance of use for human habitation in the Dis¬ 
trict of Columbia of buildings in alleys, and thereby to 
eliminate the communities in the inhabited alleys in 
said District, and to provide decent, safe, adequate, 
and sanitary habitations for persons or families sub¬ 
stantially equal in number to those to be deprived of 
habitation by reason of demolition of buildings under 
the provisions of said Act; and to prevent an acute 
shortage of decent, safe, adequate, and sanitary dwell¬ 
ings for persons of low income and to carry out the 
policy declared in the Act approved May 18, 1918, as 
amended, of caring for the alley population in the 
District of Columbia. 

Said Act then provides that in order to remedy the 
conditions and evils as above recited and to carry out 
the policy as above declared, the President of the 
United States is authorized and empowered to acquire 
by purchase, gift, condemnation or otherwise (1) any 
land, building, or structure, or any interest therein 
situated in or adjacent to any inhabited alley in the 
District of Columbia; (2) any land, building, or struc¬ 
ture, or any interest therein, within any square con¬ 
taining an inhabited alley, the acquisition of which is 
reasonably necessary for utilization by replatting, im¬ 
provement, or otherwise, pursuant to the provisions of 
said Act; and (3) any other land, together with any 
structures that may be located thereon, in the District 
of Columbia, that may be necessary to provide decent, 
safe, adequate, and sanitary housing accommodations 
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for persons or families substantially equal in number 
to those who are to be deprived of habitation by reason 
of the demolition of buildings pursuant to the pro¬ 
visions of said Act. The said Act defines the term 
“housing project” as therein used as any low rent 
housing as defined in the United States Housing Act 
of 1937, c. 8, Title 42, U. S. Code; and provides that in 
addition to its other powers the authority designated 
by the President for the purpose of carrying out the 
provisions of the Act, shall have the power to acquire 
sites for and to prepare, carry out, acquire, lease, and 
operate housing projects as defined in said Act, and to 
construct or provide for the construction, reconstruc¬ 
tion, improvement, alteration or repair of any such 
housing project, or any part thereof, in the District of 
Columbia. 

The United States Housing Act of 1937, c. 8, t. 42, 
U. S. Code provides that it is the declared policy of the 
United States to promote the general welfare of the 
nation by employing its funds and credit to assist the 
several states and their political subdivisions to alle¬ 
viate present and recurring unemployment and to 
remedy the unsafe and insanitary housing conditions 
and the acute shortage of decent, safe, and sanitary 
dwellings for families of low income, in rural or urban 
communities, that are injurious to the safety and 
morals of the citizens of the nation. The Act defines 
the term “low rent housing” to mean decent, safe and 
sanitary’ dwellings within the financial reach of fam¬ 
ilies of low income; and further says that dwellings in 
low rent housing as defined in said Act shall be avail¬ 
able solely for families whose net income at the time 
of admission does not exceed five times the rental of 
the dwelling to be furnished such families, except that 
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in cases of families with three or more minor depen¬ 
dants, such rates shall not exceed six to one. 

The Act further provides that the United States 
Housing Authority may make loans to public housing 
agencies to assist the development, acquisition, or ad¬ 
ministration of low rent housing or slum clearance 
projects by such agencies. The Act provides for two 
alternative methods of accomplishing this, namely, by 
making annual contributions to public housing agencies 
to assist in achieving and maintaining the low rent 
character of the housing projects, or by making capital 
grants to such agencies for these purposes. It provides 
however that no annual contribution shall be made nor 
shall any capital grant be made for the development of 
any low rent housing or slum clearance project involv¬ 
ing the construction of new dwellings, unless the proj¬ 
ect includes the elimination by demolition, condemna¬ 
tion, and effective closing, or the compulsory repair or 
improvement of unsafe or insanitary dwellings situated 
in the locality or metropolitan area, substantially equal 
in number to the number of newly constructed dwelling 
units provided by the project ; except that such elimina¬ 
tion, in the discretion of the authority, may be deferred 
in any locality or metropolitan area where the shortage 
of decent, safe or sanitary housing available to fam¬ 
ilies of low income is so acute as to force dangerous 
overcrowding of such families. 

In accordance with the allegations of the Petition it 
is filed under and by virtue of the Act approved March 
1,1929, 45 Stat. 1415, c. 416,1929 D. C. Code, t. 25, c. 5, 
sec. 100 which provides in substance that whenever the 
head of any executive department, independent bu¬ 
reau, or other officer of the United States, or any 
board or commission of the United States has been 
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authorized by law to acquire real property in the Dis¬ 
trict of Columbia for the construction of any public 
building or works, such acquiring authority is author¬ 
ized to acquire the same in the name of the United 
States by condemnation under judicial process; and 
the Attorney General of the United States upon the 
request of such acquiring authority, shall cause a pro¬ 
ceeding in rem for such condemnation to be instituted 
in the District Court of the United States for the Dis¬ 
trict of Columbia, which Court in and by said Act is 
vested with jurisdiction of all such cases of condemna¬ 
tion with full power to hear and determine all issues 
of law and fact that may arise in, the same. 

In Paragraph 3 of the Petition it is alleged that the 
United States Housing Authority, under and by virtue 
of the authority contained in the United States Hous¬ 
ing Act of 1937, did on December 13, 1938, enter into a 
contract with the Alley Dwelling Authority of the 
District of Columbia by which it agreed to loan the 
said Alley Dwelling authority the sum of $6,600,000 
for the acquisition of sites for the construction, opera¬ 
tion and management of low rent housing projects in 
the District of Columbia. (R. 5) In her Answer filed 
herein by Appellant she denies this allegation. (R. 36) 

In Paragraph 4 of the Petition Appellee alleges that 
the said Alley Dwelling Authority acting in the exercise 
of the powers conferred by said Acts, has ascertained, 
found and determined that the lands described in said 
Petition, including Appellant’s said lands, are neces¬ 
sary and desirable for the purpose of carrying out a 
low rent housing project for persons of low income in 
the District of Columbia; has determined upon and 
authorized the acquisition of said lands, being unable 
to acquire them in fee simple at prices fair, reasonable 
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and satisfactory to said authority; has found and de¬ 
termined that it is necessary that said lands be ac¬ 
quired by condemnation under judicial process in ac¬ 
cordance with the requirements of the said Act ap¬ 
proved on March 1, 1929, and resolved that request be 
made upon the Attorney General of the United States 
to institute condemnation proceedings; that said 
method of condemnation was duly approved in writing 
by the Board of Commissioners of the District of Co¬ 
lumbia and by the National Capital Park and Planning 
Commission; and that by letter addressed to the At¬ 
torney General of the United States under date of 
December 6, 1939, said authority requested the At¬ 
torney General to cause condemnation proceedings 
to be instituted for the purpose of acquiring said 
lands. (R. 6, 7) All of the foregoing allegations which 
are material to this cause are denied by Appellant in 
her Answer. (R. 36) 

In Paragraph 10 of her Answer (R. 37) Appellant 
alleges that all of the action taken by said authority 
incident to the acquisition of said lands are allegedly 
pursuant to said Act of June 1, 1938; she further 
alleges that the conditions existing in the District of 
Columbia with respect to the uses of buildings in alleys 
as dwellings for human habitation were not injurious 
to the public health . safety, morals and welfare at the 
time of the enactment of said Act; that the policy of 
the United States to protect and promote the welfare 
of said inhabitants in said District of Columbia as 
recited in said Act was arrived at by mistake, or error, 
or in any event was contrary to the facts then existing; 
that said laiv is dependent upon the truth of the decla¬ 
rations so made by Congress, and since said declara¬ 
tions were not true at the time of its enactment the 
Act is invalid; that such declaration looks to the future 
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or was in the way of prophecy, which has not been 
fulfilled, and that subsequent events have rendered a 
change in the premises, even though said declarations 
be found to have been true at the time made, which 
likewise invalidates said Act. (R. 38, 39) 

In Paragraph 10 of her Answer (R. 39) Appellant 
alleges that her property herein sought to be con¬ 
demned is improved by a two-storv brick house having 
seven rooms and two halls and has both gas and elec¬ 
tricity: that the house has a frontage of 17 feet and 
that it is 103 feet from the front of the house to the 
rear of the lot; that said lot contains 1,525 square 
feet; that said property is located at approximately 
the middle of the block on L Street, and extends back 
to a vacant or unoccupied piece of ground which has 
never been graded to the street level; that there is no 
alley adjacent to it or in close proximity thereto; that 
there are no alleys in the square, in which her said 
property is located which are used for habitation, or in 
'which there are any houses ivhich could be used for 
habitation; that said square does contain two 10 foot 
blind alleys, which are used exclusively for disposing 
of trash and ashes and similar services. (R. 29) 
Appellant also alleges in Paragraph 12 of her An¬ 
swer (R. 39) that her said property, until recently, 
rented for $25 per month, but at the time of filing her 
Answer, Appellant was only receiving $22.50 per 
month; that Appellant is not desirous of disposing of 
the house or the lot on which the same is located: that 
no attempt was made by the United States to acquire 
the same (R. 39); that under the provisions of said 
Act approved June 25, 1938, the United States could 
not proceed by way of condemnation of Appellant’s 
property because her said property is not situated in 
or adjacent to any inhabited alley, nor does the. square 
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within which her land is located contain an inhabited 
alley; and she denies that the acquisition of her said 
land is necessary in order to provide decent, safe, 
adequate and sanitary housing accommodations for 
persons or families substantially equal in number to 
those who are to be deprived of habitation by reason 
of the demolition of buildings pursuant to the instant 
condemnation proceeding. (R. 39, 40) 

In Paragraphs 13 to 15 inclusive of her Answer (R. 
40) Appellant sets up affirmative defenses, namely: 
(1) that the United States of America is without power 
to exercise the right of eminent domain for the purpose 
of acquiring privately owned property for low rent 
housing projects; (2) that the acquisition of the prop¬ 
erty here involved, including Appellant’s, for low rent 
housing projects does not constitute a “public use”; 
and that the leasing and operation of housing projects 
to be erected by the said Alley Dwelling Authority to 
the classes of people contemplated does not constitute 
a “public use”; (3) that the said Act approved .Tunc 
25,1938, is unconstitutional and void in that it author¬ 
izes the condemnation of private property for other 
than public use (R. 40); and in Paragraph 16 of her 
said Answer Appellant alleges that the United States 
is not entitled to any of the relief sought in and by 
said Petition for Condemnation; and she therefore 
objects to the taking of any action or the passing of 
any orders or judgments seeking to vest title to her 
said land in the Appellee, or the surrender of posses¬ 
sion of the same pending final determination of this 
cause. (R. 40) 

Appellant adopted the aforesaid Answer to the Peti¬ 
tion for Condemnation filed herein as and for her 
Answer to the Rule to Show Cause directed against 
her and requiring her to show cause why possession of 
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her said premises should not be surrendered to the 
United States on or before May 17, 1940. (R. 33, 41) 
On May 23, 1940, the cause came on for hearing and 
the Lower Court, finding that the allegations contained 
in Appellant’s Answer were insufficient as a matter of 
law; and further finding that Appellant was not entitled 
to take any testimony or offer any evidence in support 
of the allegations so contained in her Answer, granted 
the prayers of said Petition filed herein on April 11, 
1940, and made said Rule to Show Cause absolute, 
thereby requiring and directing Appellant to forth¬ 
with surrender possession of her said land to Appellee. 
(R. 43, 44) 


STATUTES INVOLVED. 

The District of Columbia Alley Dwelling Act ap¬ 
proved on June 12, 1934, as amended by the Act ap¬ 
proved on June 25,1938, 1929 D. C. Code, Title 25, c. 3, 
Sections 23 to 30(e) inclusive, reads in part as follows: 

“Sec. 23. Alley Dwelling Law; power of Presi¬ 
dent to purchase, condemn, etc., land and build¬ 
ings to prevent alley dwellings.— 

“(a) It is hereby declared to be a matter of 
legislative determination that the conditions exist¬ 
ing in the District of Columbia with respect to the 
use of buildings in alleys as dwellings for human 
habitation are injurious to the public health, 
safety, morals, and welfare; and it is hereby de¬ 
clared to be the policy of the United States to 
protect and promote the welfare of the inhabitants 
of the seat of the Government by eliminating all 
such injurious conditions by employing all means 
necessary and appropriate for the purpose; and 
control by regulatory processes having proved in¬ 
adequate and insufficient to remedy the evils, it is 
in the judgment of Congress necessary to acquire 
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property in the District of Columbia by gift, pur¬ 
chase, or the use of eminent domain in order to 
effectuate the declared policy by the discontinuance 
of the use for human habitation in the District of 
Columbia of buildings in alleys, and thereby to 
eliminate the communities in the inhabited alleys 
in said District, and to provide decent, safe, ade¬ 
quate, and sanitary habitations for persons or 
families substantially equal in number to those 
who arc to be deprived of habitation by reason of 
the demolition of buildings under the terms of this 
title, and to prevent an acute shortage of decent, 
safe, adequate, and sanitary dwellings for persons 
of low income, and to carry out the policy declared 
in the Act approved May 18, 1918, as amended, of 
caring for the alley population in the District of 
Columbia, and to that end it is necessary to enact 
the provisions hereinafter set forth. 

“(b) In order to remedy the conditions and 
evils hereinbefore recited and to carry out the 
policy hereinbefore declared, the President is 
hereby authorized and empowered to acquire by 
purchase, gift, condemnation, or otherwise— 

“(1) any land, building, or structures, or any 
interest therein, situated in or adjacent to any 
inhabited alley in the District of Columbia; 

“(2) any land, buildings, or structures, or any 
interest therein, within any square containing an 
inhabited alley, the acquisition of which is reason¬ 
ably necessary for utilization, by replatting, im¬ 
provement or otherwise, pursuant to the provisions 
of sections 23-30e of tins title, of any property 
acquired under sub-paragraph (1) of this subsec¬ 
tion; and 

“(3) any other land, together with any struc¬ 
tures that may be located thereon, in the District 
of Columbia that may be necessary to provide 
decent, safe, adequate, and sanitary housing ac- 
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commodations for persons or families substantially 
equal in number to those who are to be deprived 
of habitation by reason of the demolition of build¬ 
ings pursuant to the provisions of this title. 

«•*••••** 

“(d) The Authority is hereby authorized and 
empowered to lease, rent, maintain, equip, manage, 
exchange, sell, or convey any such lands, build¬ 
ings, or structures acquired under this title, for 
such amounts and upon such terms and conditions 
as it may determine: Provided, That sales of real 
property shall be made at public sale to the high¬ 
est responsible bidder on terms satisfactory to 
the Authority after advertising for three consecu¬ 
tive weeks in at least one daily newspaper of 
general circulation published in the District of 
Columbia; Provided, however, That the Authority 
may, without advertising, sell such property to a 
quasi-public institution or agency not organized 
or operated for private profit at not less than the 
cost of such property to the Authority, including 
improvements: And provided further, That if any 
such lands, buildings, or structures are required 
for the purpose of the United States or of the 
District of Columbia, they may be transferred 
thereto upon payment to the Authority of the 
reasonable value thereof. 

**#••••*• 

“Sec. 24. Same; designation of ‘the authority’; 
powers; approval of plans; condemnation pro¬ 
ceedings.— 

“ (a) The President may designate for the pur¬ 
pose of carrying out the provisions of sections 
23-30e of this title, such official or agency of the 
Government of the United States or of the Dis¬ 
trict of Columbia (hereinafter referred to as ‘the 
Authority’) as in his judgment is deemed neces¬ 
sary or advantageous, and the Authority shall 
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have or obtain all powers necessary or appropriate 
therefor, including the employment of necessary 
personal services; but (1) all plans for replatting 
and/or method of condemnation under the pro¬ 
visions of this chapter shall be submitted to and 
receive the written approval of the National Cap¬ 
ital Park and Planning Commission and of the 
Board of Commissioners of the District of Co¬ 
lumbia: Provided, however, That (a) failure of 
the National Capital Park and Planning Commis¬ 
sion or of the Board of Commissioners of the Dis¬ 
trict of Columbia to formally approve or disap¬ 
prove in writing within sixty days after a plan 
has been submitted shall be equivalent to a formal 
approval, and (b) disapproval shall be accom¬ 
panied by a written statement giving all the rea¬ 
sons for disapproval; and (2) any plan which shall 
involve action by any department, bureau, or 
agency of the United States or of the District of 
Columbia shall be made after consultation with 
such department, bureau, or agency. 

“(b) In the event condemnation proceedings 
are required to carry out the provisions of sec¬ 
tions 23-30e of this title the same shall be con¬ 
ducted in accordance with the provisions of sec¬ 
tions lOO-llOo of this title. 
*•*•••««• 

“Sec. 25. Same; appropriation of funds; ‘con¬ 
version of inhabited alley fund’; power of ‘the 
Authority’ to borrow money; total cost in any 
square.— 

“(a) The President is hereby authorized, in 
his discretion, to make immediately available to 
the Authority for its lawful uses and as needed, 
from the allocation made from the appropriation 
to carry out the purposes of the National Indus¬ 
trial Recovery Act, contained in the Fourth De¬ 
ficiency Act, fiscal year 1933, now carried under 
the title, ‘National Industrial Recovery, Federal 
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Emergency Administration of Public Works, 
Housing, *1933-1935’, symbol 03/5666, not to ex¬ 
ceed $500,000 of any amount thereof dedicated for 
low-cost housing and slum clearance projects in 
the District of Columbia, to be set aside in the 
Treasury and be known as ‘Conversion of inhab¬ 
ited alleys fund’ (hereinafter referred to as the 
‘fund’). 

“(b) The Authority is hereby authorized and 
empowered to borrow such moneys from individ¬ 
uals or private corporations as may be secured by 
the property and assets acquired under the pro¬ 
visions of section 23-30e of this title, and such 
moneys, together with all receipts from sales, 
leases, or other sources, shall be deposited in the 
fund and shall be available for the purposes of 
sections 23-30e of this title. The Authority is 
hereby authorized and empowered to accept gifts 
of money from private sources; to borrow from 
the Treasury of the United States not to exceed 
$1,000,000 in the fiscal year ending June 30, 1939, 
and a like sum in each of the four succeeding fiscal 
years, upon such terms and conditions as the 
President may deem advisable, and appropria¬ 
tions for such purpose are hereby authorized out 
of the general fund of the Treasury: Provided , 
That the Authority shall be obligated for the pay¬ 
ment of interest at the going Federal rate as de¬ 
fined in the United States Housing Act of 1937, 
chapter 8, Title 42, U. S. C. Sup. IV. 

“(c) The fund shall be available annually in 
such amount as may be specified in the annual 
appropriation Acts. 

“(d) The total amount paid for property or 
properties acquired, except by condemnation, in 
any square shall not exceed 30 per centum over 
and above the current assessed value of all the 
property or properties acquired, except by con- 
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demnation, in such square to carry out the pro¬ 
visions of sections 23-30e of this title. 

*•**•#**# 

“Sec. 26. Same; annual reports of the Au¬ 
thority; alley dwelling forbidden after July 1, 
1944; construction or alteration of alley dwelling 
forbidden, penalty.— 

“(a) The objects set forth in section 23 of 
title shall be accomplished as rapidly as feasible 
and to this end the Authority shall, in each annual 
report, set forth what it proposes to do during 
the next succeeding fiscal year. 

“(b) On and after July 1, 1944, it shall he 
unlawful to use or occupy any alley building or 
structure as a dwelling in the District of Columbia. 

“(c) No alley dwelling shall be constructed in 
the District of Columbia, nor shall any building or 
structure be moved, altered, or converted for use 
as an alley dwelling. 

• •*•••##* 

“Sec. 30a. Same; definitions.—As used in sec¬ 
tions 30a-30e of this title.— 

“(a) The term ‘housing project’ shall mean 
any low-rent housing (as defined in the United 
States Housing Act of 1937 , chapter 8 , Title 42 , 
U. S. Code), the development or administration of 
which is assisted by the United States Housing 
Authority. 

“(b) The term ‘development’ shall mean any 
or all undertakings necessary for planning, fi¬ 
nancing (including payment of carrying charges), 
land acquisition, demolition, construction, or 
equipment, in connection with a housing project, 
but not beyond the point of physical completion. 
(June 12, 1934, 48 Stat. 930, c. 465; June 25, 1938, 
52 Stat. 1188, c. 691, Sec. 5.) 



18 


“Sec. 30b. Same; additional powers of Au¬ 
thority.—In addition to its other powers, the Au¬ 
thority shall have the power to acquire sites for 
and to prepare, carry out, acquire, lease, and oper¬ 
ate housing projects, as defined in section 30a of 
this title, and to construct or provide for the con¬ 
struction, reconstruction, improvement, alteration, 
or repair of any such housing project, or any part 
thereof, in the District of Columbia.” (Italics sup¬ 
plied) 

Title 25, c. 5, Sec. 100, 1929 D. C. Code reads as 
follows: 

“100. Condemnation of land for United States; 
proceeding by Attorney General in supreme court. 
—Whenever the head of any executive department 
or independent bureau, or other officer of the 
United States, or any board or commission of the 
United States, hereinafter referred to as the ac¬ 
quiring authority, has been, or hereafter shall be, 
authorized by law to acquire real property in the 
District of Columbia for the construction of any 
public building or work, or for parks, parkways, 
public playgrounds, or any other public purpose, 
such acquiring authority shall be, and hereby is, 
authorized to acquire the same in the name of the 
United States by condemnation under judicial 
process whenever in the opinion of such acquiring 
authority it is necessary or advantageous so to do; 
and in every such case the Attorney General of 
the United States, upon the request of such ac¬ 
quiring authority, shall cause a proceeding in rem 
for such condemnation to be instituted in the 
Supreme Court of the District of Columbia, hold¬ 
ing a special term as a district court of the United 
States, which court is hereby vested with jurisdic¬ 
tion of all such cases of condemnation with full 
power to hear and determine all issues of law and 
fact that may arise in the same.” 
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The United States Housing Act of 1937, Title 42, 
c. 8, U. S. C. reads in part as follows: 

“Sec. 1401. Declaration of policy. It is hereby 
declared to be the policy of the United States to 
promote the general welfare of the Nation by em¬ 
ploying its funds and credit, as provided in this 
chapter, to assist the several States and their 
political subdivisions to alleviate present and re¬ 
curring unemployment and to remedy the unsafe 
and insanitary housing conditions and the acute 
shortage of decent, safe, and sanitary dwellings 
for families of low income, in rural or urban com¬ 
munities, that are injurious to the health, safety, 
and morals of the citizens of the Nation. (Sept. 
1, 1937, c. 896, Sec. 1, 50 Stat. 888.) 

“Sec. 1402. Definitions. When used in this 
chapter.— 

“(1) Low-rent housing. The term ‘low-rent 
housing’ means decent, safe, and sanitary dwell¬ 
ings within the financial reach of families of low 
income, and developed and administered to pro¬ 
mote serviceability, efficiency, economy, and sta¬ 
bility, and embraces all necessary appurtenances 
thereto. The dwellings in low-rent housing as 
defined in this chapter shall be available solely 
for families whose net income at the time of ad¬ 
mission does not exceed five times the rental (in¬ 
cluding the value or cost to them of heat, light, 
water, and cooking fuel) of the dwellings to be 
furnished such families, except that in the case of 
families with three or more minor dependants, 
such ratio shall not exceed six to one. 

“(2) Families of low income. The term‘fam¬ 
ilies of low income’ means families who are in the 
lowest income group and who cannot afiford to pay 
enough to cause private enterprise in their lo¬ 
cality or metropolitan area to build an adequate 
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supply of decent, safe, and sanitary dwellings for 
their use. 

“(3) Slum. The term ‘slum’ means any area 
where dwellings predominate which, by reason of 
dilapidation, overcrowding, faulty arrangement or 
design, lack of ventilation, light or sanitation fa¬ 
cilities, or any combination of these factors, are 
detrimental to safety, health, or morals. 

“(4) Slum clearance. The term ‘slum clear¬ 
ance’ means the demolition and removal of build¬ 
ings from any slum area. 

• •*••••*• 

“(11) Public housing agency. The term ‘pub¬ 
lic housing agency’ means any State, county, mu¬ 
nicipality, or other governmental entity or public 
body (excluding the Authority), which is author¬ 
ized to engage in the development or administra¬ 
tion of low-rent housing or slum clearance.” 

“Sec. 1403. United States Housing Authority 
—(a) Creation. There is hereby created in the 
Department of the Interior and under the general 
supervision of the Secretary thereof a body cor¬ 
porate of perpetual duration to be known as the 
United States Housing Authority, which shall be 
an agency and instrumentality of the United 
States.” 

“Sec. 1409. Loans for low-rent-housing and 
slum-clearance projects. The Authority may make 
loans to public-housing agencies to assist the de¬ 
velopment, acquisition, or administration of low- 
rent housing or slum-clearance projects by such 
agencies * * 

“Sec. 1410. Annual contributions in assistance 
of low’ rentals—(a) Authorization. The Au¬ 
thority may make annual contributions to public 
housing agencies to assist in achieving and main¬ 
taining the low-rent character of their housing 
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projects. * * * Provided, That no annual contri¬ 
butions shall be made, and the Authority shall 
enter into no contract guaranteeing any annual 
contribution in connection with the development 
of any low-rent-housing or slum-clearance project 
involving the construction of new dwellings, un¬ 
less the project includes the elimination by demo¬ 
lition , condemnation, and effective closing, or the 
compulsory repair or improvement of unsafe or 
insanitary dwellings situated in the locality or 
metropolitan area, substantially equal in number 
to the number of newly constructed dwellings pro¬ 
vided by the project; except that such elimination 
may, in the discretion of the Authority, be de¬ 
ferred in any locality or metropolitan area where 
the shortage of decent, safe, or sanitary housing 
available to families of low income is so acute, as 
to force dangerous overcrowding of such fami¬ 
lies.” 

“Sec. 1411. Capital grants in assistance of low 
rentals—(a) Authorization. As an alternative 
method of assistance to that provided in section 
1410, when any public housing agency so requests 
and demonstrates to the satisfaction of the Au¬ 
thority that such alternative method is better 
suited to the purpose of achieving and maintaining 
low rentals and to the other purposes of this chap¬ 
ter, capital grants may be made to such agency 
for such purposes. The capital grants thus made 
for any low-rent-housing or slum-clearance project 
shall be paid in connection with its development 
or acquisition, and shall be strictly limited to the 
amounts necessary, in the determination of the 
Authority, to assure its low-rent character: Pro¬ 
vided, however, That no capital grant shall be 
made for the development of any low-rent-housing 
or slum-clearance project involving the construc¬ 
tion of new dwellings, unless the project includes 
the elimination by demolition, condemnation, a/nd 



22 


effective closing, or the compulsory repair or im¬ 
provement of unsafe or insanitary dwellings sit¬ 
uated in the locality or metropolitan area, substan¬ 
tially equal in number to the number of newly 
constructed dwelling units provided by the project; 
except that such elimination may, in the discretion 
of the Authority, be deferred in any locality or 
metropolitan area where the shortage of decent, 
safe, or sanitary housing available to families of 
low income is so acute as to force dangerous over¬ 
crowding of such families.” (Italics supplied) 

STATEMENT OF POINTS. 

The following are the points on which Appellant will 
rely on her appeal (R. 45-46): 

1. The Court erred in entering the order herein on 
May 23, 1940. 

2. The Court erred in granting the prayers of the 
Petition for Condemnation filed herein as against re¬ 
spondent Minnie Keyes. 

3. The Court erred in making the Rule to Show 
Cause Returnable Herein on May 10, 1940, absolute 
and in requiring and directing respondent Minnie 
Keyes to forthwith surrender possession of her prop¬ 
erty, namely, Parcel XLVI, designated for taxation 
purposes as Lot 807 and part of Lot 806 in Square 
South of Square 825 to the United States. 

4. The Court erred in holding that the allegations 
of the Answer of respondent Minnie Keyes to said 
Petition for Condemnation and said Rule to Show 
Cause were insufficient as a matter of law. 

5. The Court erred in holding that respondent 
Minnie Keyes was not entitled to offer any evidence in 
support of the allegations contained in her answer to 
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said Petition for Condemnation and her answer to 
said Rule to Show Cause. 

6. The Court erred in holding that the Alley Dwell¬ 
ing Authority, acting in the exercise of any powers 
conferred by any applicable laws had: 

A. Ascertained, found and determined that respon¬ 
dent’s said property was necessary and desirable for 
the purposes of carrying out a Low Rent Housing 
Project for persons of low income in the District of 
Columbia. 

B. Determined upon and authorized the acquisition 
of said property. 

C. Been unable to acquire the same in fee simple, 
at a price fair, reasonable and satisfactory to said 
Authority. 

D. Found and determined that it was necessary 
that said property be acquired by condemnation under 
judicial process. 

7. The Court erred in holding that there is any 
statutory justification for condemnation proceedings 
insofar as respondent Minnie Keyes’ said property is 
concerned under and by virtue of Title 2 of the Act of 
Congress entitled “An Act to Amend an Act Entitled 
‘District of Columbia Alley Dwelling Act’, Approved 
June 12, 1934, and for Other Purposes”, approved 
June 25, 1938, c. 691 (52 Stat. 1186). 

8. The Court erred in refusing to hold that the 
aforesaid act is unconstitutional and void in that it 
authorizes the condemnation of private property for 
other than public use. 
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9. The Court erred in refusing to hold that the 
acquisition of respondent’s said property for a Low 
Rent Housing Project does not constitute, “a public 
use”, and that the leasing and operation of the Housing 
Project to be erected by said Alley Dwelling Authority 
to the class of people contemplated does not constitute 
“a public use”. 

10. The Court erred in refusing to hold that the 
United States of America is without power to exercise 
the right of eminent domain for the purpose of acquir¬ 
ing privately owned property for Low Rent Housing 
Projects. 

11. And other points apparent of record. 

SUMMARY OF ARGUMENT. 

1 . 

It is clear that under the District of Columbia Dwell¬ 
ing Act it was the intention cf Congress to discontinue 
the use as dwellings of buildings situated in alleys in 
the District of Columbia and to replat and develop 
squares containing inhabited alleys, in the interest of 
public health, safety, morals and welfare, and secondly 
to provide decent, safe, adequate and sanitary habita¬ 
tions for persons or families substantially equal in 
number to those who are to be deprived of habitation 
by reason of the demolition of buildings in the admin¬ 
istration cf the Act. 

Here Appellant alleges in her answer that her prop¬ 
erty is not situated in or adjacent to any inhabited 
alley; and that it is not within a square which contains 
an inhabited alley. (R. 39) She further alleges that the 
acquisition of her land is unnecessary in order to pro¬ 
vide decent, safe, adequate, and sanitary housing ac- 
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commodations for persons or families substantially 
equal in number to those who are to be deprived of 
habitation by reason of the demolition of buildings pur¬ 
suant to the administration of the Act. (R. 39, 40). It 
would seem clear, therefore, that the record fails utter¬ 
ly to show that there is any statutory justification for 
the condemnation of Appellant’s property. 

2 . 

The Act itself defines- the term “housing project” to 
mean any low rent housing project as defined in the 
United States Housing Act of 1937. The United 
States Housing Act of 1937, after declaring that it is 
the policy of the United States to promote the general 
welfare of the nation by providing decent, safe and 
sanitary dwellings for families of low incomes, then 
prescribes the manner in which this policy may be ef¬ 
fectuated. It provides that leans may be made to 
public housing agencies to exercise the development, 
acquisition or administration of low rent housing or 
slum clearance projects by either making annual con¬ 
tributions or capital grants to public housing agen¬ 
cies for such purposes. It is significant, however, 
that it expressly provides that no annual contribution 
nor any capital grant may be made involving the con¬ 
struction of new dwellings unless the project includes 
the elimination by demolition, condemnation and ef¬ 
fective closing or the compulsory repair or improve¬ 
ment of unsafe or insanitary dwellings situated in the 
locality or metropolitan area substantially equal in 
number to the number of newly constructed dwellings 
provided by the project. The petition for condemnation 
is fatally defective in this respect and is insufficient 
as a matter of law to warrant the instant condemna- 
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tion proceeding. There is- no showing that these stat¬ 
utory requirements have been met; and Appellant in 
her answer denies that Appellee can proceed with the 
condemnation of her property on the petition as filed. 

3. 

In Appellant’s answer she challenges the validity oi 
the District of Columbia Alley Dwelling Act on which 
Appellee relies as the basis of this proceeding. Appel¬ 
lant alleges in her answer that contrary to the recitals 
contained in said Act the legislative determination 
that the conditions existing in the District of Columbia 
with respect to the use of buildings in alleys as dwell¬ 
ings for human habitation were not injurious to the 
public health, safety, morals and welfare at the time 
that said Act was enacted. She further alleges that 
the policy of the United States as therein recited, 
namely, to protect and to promote the welfare of the 
inhabitants of the District of Columbia by elimination 
of such alleged injurious conditions was- arrived at by 
mistake or error, or in any event the existence of such 
facts upon which the validity of the Act is based no 
longer obtain. While the Courts are reluctant to in¬ 
quire into a legislative determination, once it has been 
made, nevertheless it is elementary that it is the duty 
of the Court to inquire into the legislative determina¬ 
tion, where as here it is alleged that it was arrived at 
through mistake or error; and secondly, it is the duty 
of the Court to inquire into the legislative determina¬ 
tion, where as here, it is alleged that the existence of the 
facts upon which the legislative declaration and policy 
were made, no longer obtain. Hence, since they no 
longer obtain it necessarily follows that the Act is in¬ 
valid. 
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4. 

As heretofore shown, Appellant filed an answer to 
the petition for condemnation, which was adopted by 
her as and for her answer to the rule to show cause. 
(R. 35, 41) In her answer Appellant denies certain 
of the material allegations contained in the petition for 
condemnation, thereby raising genuine issues of fact. 
Under Title 25, c. 5, Sec. 100, 1929 D. C. Code, which 
section is injected by Appellee herein for jurisdictional 
purposes, it is provided that the lower court shall have 
full power to hear and determine all issues of law and 
fact. That the ruling of the lower court to the effect 
that the allegations of Appellant’s answer are insuf¬ 
ficient as a matter of law is in error would seem to be 
self-evident. It would seem to be equally clear that 
Appellant by virtue of the fact that the Court denied 
to her the privilege of offering any testimony in sup¬ 
port of her answer has not had a judicial hearing in the 
full sense of the word. Consequently she has been de¬ 
nied that due process of law which is secured to her 
in and by the Fifth Amendment to the Constitution. 


5. 

The acquisition of the property here involved, in¬ 
cluding Appellant’s for low rent housing projects, does 
not constitute a public use. The leasing and opera¬ 
tion of housing projects to be erected by the Alley 
Dwelling Authority of the District of Columbia to the 
classes of people contemplated does not constitute a 
public use. The United States- of America is without 
power to exercise the right of eminent domain for the 
purpose of acquiring privately owned property for 
other than public use. Since the Act in question does 
authorize the condemnation of private property for 
other than public use it is unconstitutional and void. 
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ARGUMENT. 

1 . 

Appellant’s Property Not Situated in An Alley or 
Within a Square Containing an Inhabited Alley 
and Cannot be Condemned Under District of Co¬ 
lumbia Dwelling Act. 

It is clear from a mere reading of the District of 
Columbia Dwelling Act that it was the primary inten¬ 
tion of Congress to discontinue the use of buildings in 
alleys as dwellings for human habitation; and to re¬ 
plat and develop squares containing inhabited alleys, 
in the interest of public health, safety, morals and wel¬ 
fare; and secondly, to provide decent, safe, adequate 
and sanitary housing accommodations for persons or 
families substantially equal in number to those who 
are to be deprived of habitation by reason of the demo¬ 
lition of buildings in the administration of the Act. 

This is the plain and natural interpretation which 
must be placed upon the Act because, after reciting 
certain declarations of legislative determination and 
the evils which the Legislative intended to correct, it 
is provided that in order to remedy the conditions and 
evils as recited and to carry out the policy as declared, 
the President is authorized and empowered to acquire 
by purchase, gift, condemnation, or otherwise (1) any 
property situated in or adjacent to an inhabited alley; 
(2) any property within any square containing an in¬ 
habited alley, the acquisition of which is reasonably 
necessary for utilization by replatting, improvement, 
or otherwise, pursuant to the provisions of the Act; 
and (3) any property that may be necessary to pro¬ 
vide decent, safe, adequate, and sanitary housing ac¬ 
commodations for persons or families substantially 
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equal in number to those who are to be deprived of 
habitation by reason of the demolition of buildings pur¬ 
suant to the administration of the Act. This would 
seem so palpably plain as to admit of no argument. 

In her answer filed herein Appellant alleges, and it 
is not denied, that her said property is not situated in 
or adjacent to any inhabited alley. (R. 39) She further 
alleges, and it likewise is not denied, that her said 
property is not within a square containing an inhab¬ 
ited alley. (R. 39) She further alleges that the ac¬ 
quisition of her property herein sought is unnecessary 
in order to provide decent, safe, adequate, and sani¬ 
tary housing accommodations for persons who are to 
be deprived of habitation by reason of the instant con¬ 
demnation proceeding. (R. 39, 40) How then, on the 
basis of the present record, can it be urged with any 
degree of logic that there is any statutory justification 
for the condemnation of Appellant’s property. The 
answer would seem quite clear that there is none. Ac¬ 
cording to the uncontradicted record it is manifest 
that the lower court erred in holding that the allega¬ 
tions of Appellant’s answer were insufficient as a mat¬ 
ter of law; and in granting Appellee the relief sought. 

2 . 

Appellee Cannot Condemn Appellant’s Property for 
the Purpose of Constructing, Operating, and Main¬ 
taining a Low Rent Housing Project. 

While the position of Appellee is none too clear, it 
might urge as it did in the lower court that it can pro¬ 
ceed under another provision of the Act, which pro¬ 
vides in substance that in addition to its other powers 
the Authority designated by the President for the 
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purpose of the administration of the Act shall have 
the power to acquire sites for and to prepare, carry 
out, acquire, lease, and operate housing projects as 
defined in said Act, and to construct or provide for the 
construction, improvement, and the like, of any such 
housing project in the District of Columbia. The Act 
itself defines “housing project’’ to mean any low rent 
housing as defined in the United States Housing Act 
of 1937, c. S, Title 42, U. S. Code. The United States 
Housing Act of 1937, after declaring it to be the policy 
of the United States to promote the general welfare 
of the nation, by employing its funds and credit as 
provided in said Act, to alleviate present and recurring 
unemployment and to remedy the unsafe and insani¬ 
tary housing conditions and the acute shortage of de¬ 
cent, safe, and sanitary dwellings for families of low 
income, then proceeds to define low rent housing and 
prescribe means whereby loans or contributions may 
be made for the realization of the same. 

It provides among other things that the authority 
appointed for the purpose of the administration of the 
Act may make loans to public housing agencies to as¬ 
sist the development, acquisition, or administration of 
low rent housing or slum clearance projects by such 
agencies. It further provides that the authority may 
make either annual contributions to public housing 
agencies or, as an alternative method of assistance, 
may make capital grants. Significantly, however, it 
provides that no capital grant for the development 
of any low rent housing or slum clearance project in¬ 
volving the construction of new divellings may be made 
unless the project includes the elimination by demoli¬ 
tion, condemnation, and effective closing, or the com¬ 
pulsory repair or improvement of unsafe or insanitary 
divellings situated in the locality or metropolitan area 
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substantially equal in number to the number of newly 
constructed dwelling units provided by the project. 
It does provide that such elimination may, in the dis¬ 
cretion of the authority, be deferred where the short¬ 
age of decent, safe, or sanitary housing available to 
families of low income is so acute as to force danger¬ 
ous over-crowding of such families. 

As shown by paragraph three of the petition for 
condemnation (R. 5, 6) the United States Housing Au¬ 
thority entered into a contract with the District of 
Columbia Alley Dwelling Authority by which it has 
agreed to lend the Alley Dwelling Authority the sum 
of $6,600,000 for the acquisition of sites for the con¬ 
struction, operation, and management of low- rent 
housing projects in the District of Columbia. Hence it 
is without dispute that the low rent housing project as 
herein contemplated involves the construction of new 
dwellings. The difficulty is, however, that there is no 
showing made by Appellee that the other statutory re¬ 
quirements have been met. There is no showing that 
plaintiff’s property is either unsafe or insanitary. 
There is no showing that elimination of unsafe and in¬ 
sanitary dwellings located in the District of Columbia 
substantially equal in number to the number of newly 
constructed dwelling units will result from the con¬ 
struction of the proposed low rent housing project. 

As shown by paragraph twelve of her answer (R. 
39) Appellant’s property is improved by a two story 
brick house, having both gas and electricity. The lot 
on which the house is built contains 1,525 square feet. 
The house has a frontage of seventeen feet and there 
are one hundred three feet from the front of the house 
to the rear of the lot. The property is located at ap¬ 
proximately the middle of the block on L Street and 
extends back to a vacant or unoccupied piece of ground 
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which has never been graded to the street level. It is 
a desirable property and Appellant has enjoyed a 
good rental experience. Considering the record as a 
whole, therefore, it would seem that these allegations 
contained in Appellant’s answer clearly negative the 
idea of a finding that her house is either unsafe or in¬ 
sanitary. Hence, the petition cannot properly serve 
as a basis for this proceeding. 

3. 

Appellant Can Attack Validity of District of Colum¬ 
bia Alley Dwelling Act by Showing Either that the 
Declaration or Existence of Facts on Which it De¬ 
pends Were Arrived at Through Mistake or Error 
or in Any Event No Longer Obtain. 

In Appellant’s answer a direct challenge is made 
upon the validity of the District of Columbia Alley 
Dwelling Act on which Appellee relies as the basis of 
this proceeding. (R. 38) In the Act Congress has 
found and determined that the use of buildings in alleys 
as dwellings for human habitation is injurious to the 
public health, safety, morals and welfare. It is then 
declared to be the policy of the United States to pro¬ 
tect and to promote the welfare of the inhabitants of 
the District of Columbia by eliminating all such in¬ 
jurious conditions, and it further recites that since con¬ 
trol by regulatory processes have proved inadequate 
and insufficient to remedy the evils, it is in the judg¬ 
ment of Congress necessary to acquire property in 
the District of Columbia to effectuate the declared 
policy by the discontinuance of the use for human 
habitation in the District of Columbia of buildings in 
alleys and thereby to eliminate the communities in the 
inhabited alleys in said District, and to provide decent, 
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safe, adequate and sanitary habitations for persons or 
families who would be deprived of habitation by rea¬ 
son of the demolition of buildings under the Act. 

Appellant alleges in her answer that the conditions 
existing in the District of Columbia with respect to the 
use of buildings in alleys as dwellings for human habi¬ 
tation were not injurious to the public health, safety, 
morals, and welfare at the time of the enactment of 
said Act; alleges further that the policy of the United 
States to protect and promote the welfare of the in¬ 
habitants of said District as recited in said Act was 
arrived at by mistake or error; alleges further that 
even if true at the time of the enactment of the Act 
the existence of the state of facts as recited by Con¬ 
gress have ceased to operate. She therefore contends 
that the Act, even if valid at the time of its enactment, 
has been rendered invalid by change of circumstances. 

We are not unmindful of the rule that great respect 
is due to the declaration of the Legislature in matters 
of this kind in so far as they relate to present facts. 
Even so, a Court is not at liberty to refuse, as did the 
lower court, to inquire into the facts and circumstances 
surrounding the legislative determination when the 
validity of the law depends upon the truth of what is 
declared. 

Block v. Hirsh , 256 U. S. 135; 65 L. ed. 865, 
Charles Wolff Packing Co. v. Court of Indus¬ 
trial Relations , 262 U. S. 522; 67 L. ed. 1103, 
Chastleton Corporation v. Sinclair , 264 U. S. 
543; 68 L. ed. 841. 

Then, too, a law depending upon the existence of an 
emergency or other certain state of facts to uphold 
it may cease to operate if the emergency ceases or 
the facts change, even though valid when passed. 
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Perrin v. TJ. S., 232 U. S. 478; 58 L .ed. 691, 

Missouri v. Chicago B. & Q. R. Co., 241 U. S. 

533; 60 L. ed. 114S, 

Newton v. Consolidated Gas Co., 258 U. S. 165; 

66 L. ed. 538, 

Chastleton Corporation v. Sinclair, supra. 

In South Carolina State Highway Department v. 
Barnwell Brothers, 303 U. S. 177; 82 L. ed. 734, the 
Court held that in reviewing a decision sustaining the 
validity of a regulatory statute, the Court examines 
the whole record in order to ascertain whether it is 
possible to see that the legislative choice is without 
rational basis, not merely to see if the findings of the 
Court below are supported by evidence. In that case 
it was contended that a state statute with respect to 
the weight and width of trucks using its highways 
placed an unlawful burden on interstate motor traffic 
and that the statute was invalid. The Court said in 
part as follows: 

“Since the adoption of one weight or width 
regulation, rather than another, is a legislative 
not a judicial choice, its constitutionality is not to 
be determined by weighing in the judicial scales 
the merits of the legislative choice and rejecting it 
if the weight of evidence presented in Court ap¬ 
pears to favor a different statute. * * * Hence, 
in reviewing the present determination we examine 
the record, not to see wdiether the findings of the 
Court below are supported by evidence, but to as¬ 
certain upon the whole record whether it is possi¬ 
ble to say that the legislative choice is without 
rational basis. * * * Not only does the record fail 
to exclude that possibility, but it shows affirma¬ 
tively that there is adequate support for the legis¬ 
lative judgment.” (Italics supplied) 
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It will be readily apparent from that case that the 
party who challenged the validity of the statute had an 
opportunity to present evidence in support of his con¬ 
tentions. Here Appellant was denied this right. Un¬ 
less the plain allegations of her answer challenging 
the validity of the Act are to be ignored, as was done 
in the Lower Court, certainly it cannot be said that 
this record supports the legislative judgment. The 
only conclusion which can be reached on this record is 
that the legislative choice is without rational basis, giv¬ 
ing to Appellant’s allegations in her answer attack¬ 
ing the Act, the merit and consideration that the cir¬ 
cumstances warrant. 


4. 

Appellant Clearly Entitled to Offer Evidence in Sup¬ 
port of Eer Answer. 

In Appellant’s answer she denies certain of the ma¬ 
terial allegations contained in the petition for con¬ 
demnation, thereby raising genuine issues of fact. Un¬ 
der Title 25, c. 5, Sec. 100, 1929 D. C. Code, which sec¬ 
tion is invoked by Appellee herein for jurisdictional 
purposes, it is provided that the lower court shall have 
full power to hear and determine all issues of law and 
fact. Under Sec. 106 of the same title it is provided in 
substance that if a party should fail to appear after 
due notice of the condemnation proceeding, he shall 
be deemed to have consented to the taking and con¬ 
demnation of his land and shall be bound by all orders, 
judgments and decrees that may be entered in the 
proceeding. 

Here Appellant did appear and answer. Not only 
did she attack the constitutionality of the Act in ques¬ 
tion, but she likewise challenged its validity based upon 
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allegations of fact, all in addition to raising genuine 
issues of fact by her denial of certain of the material 
allegations contained in said petition. 

Clearly then the lower court in holding that Appel¬ 
lant’s answer was insufficient as a matter of law and 
in denying her the opportunity to introduce evidence 
in support of her answer, has denied to her the con¬ 
stitutional privilege which she has of having a full 
hearing in the true sense of the word. By the Court’s 
action she has been denied due process of law as se¬ 
cured to her under the Constitution. 

In Gilbert v. Sargent , 57 App. D. C. 207, 19 F. (2d) 
681, this Court held that in a suit to enjoin enforce¬ 
ment of certain orders of the Rent Commission the 
lower court committed error in excluding evidence of 
unreasonableness of rates, and that emergency vali¬ 
dating the Food Control and the District of Columbia 
Rents Act had passed. This Court said in part as 
follows: 

“It follows accordingly that the plaintiff below 
was entitled to bring his suit in equity and there¬ 
fore entitled to submit evidence showing that the 
rentals tixed by the Commission were unfair, un¬ 
reasonable and confiscatory. The rejection of such 
evidence was error. Similarly the plaintiff was 
entitled to submit evidence to show that the emer¬ 
gency which existed at the passage of the original 
Act * * * had ceased prior to June 1, 1923, up to 
which time the lower court entered its decree for 
defendants for all excess payments made by them 
over the rates fixed by the Rent Commission.” 

See also: Willner et al. v. Hazen et al., 68 W. L. R. 
723. 
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5. 

The District of Columbia Alley Dwelling Act is Void 
and Unconstitutional in that it Authorizes the 
Condemnation of Private Property for Other Than 
Public Use. 

There is no constitutional provision expressly au¬ 
thorizing the Federal Government to exercise the 
power of eminent domain. It is nevertheless settled 
that this power belongs to the Federal Government as 
an attribute to its sovereignty. 

Kohl v. U. S., 91 U. S. 367; 23 L. ed. 449, 

Shoemaker v. U. S., 147 U. S. 282; 37 L. ed. 170. 

Of more importance, however, is the fact that the 
right of eminent domain can only be exercised where 
the property is to be taken for a public use. Courts 
as a rule have adopted no judicial definition of a “pub¬ 
lic” as distinguished from a “private” purpose, and 
have left each case to be determined by its own peculiar 
circumstances. In the District of Columbia Alley 
Dwelling Act Congress apparently proceeded in the ex¬ 
ercise of its police power over the District of Colum¬ 
bia. This would seem to necessarily follow because the 
provision for the compensated taking of alley property 
is preceded by an express declaration that it is done 
in the interest of the public health, safety, morals and 
welfare. Subject only to those prohibitions of the Con¬ 
stitution which act directly or by implication upon the 
Federal Government Congress possesses full and un¬ 
limited jurisdiction to provide for the general welfare 
of citizens within the District of Columbia by any and 
every act of legislation which it may deem conducive 
to that end. 

Neild, ct al., v. D. C ., 68 W. L. R. 242. 
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Granting that all prior decisions dealing with con¬ 
demnation proceedings are to be considered in the light 
of the powers possessed by the sovereign seeking to 
exercise the right, nevertheless it is submitted that the 
Federal Government cannot on the present record con¬ 
demn Appellant’s property for the purpose of con¬ 
structing a low cost housing project. This, in the es¬ 
sence, is what this case comes down to. If such a result 
as would obtain from the administration of the Act 
in question may be properly considered a public use 
then there is absolutely no limitation upon the power 
of the Federal Government to condemn any private 
property. In other words, it could condemn any pri¬ 
vate property which it could employ to an advantage 
to the public or a small portion thereof. 

The taking of Appellant’s property for the purpose 
of improving it and selling or leasing it to another, or 
for the purpose of reducing unemployment as set forth 
in the National Housing Act of 1937 cannot properly 
be said to be within the scope of the powers of the 
Federal Government. Of particular pertinence here is 
the case of the United States v. Certain Lands in the 
City of Louisville, 78 F. (2d) 684. In that case the 
Court held that the National Industrial Recovery Act, 
so far as it attempted to authorize the National Gov¬ 
ernment to condemn private property for low cost 
housing and slum clearance projects and for the pur¬ 
pose of reducing unemployment was unconstitutional 
since such use was not a public use. The opinion of 
the Court is in part as follows: 

“* * * Thus in these and other cases involving 
state action the court dealt with the subject of 
public use as it pertained to the powers of the sov¬ 
ereign claiming the right to take. It must be simi¬ 
larly dealt with in the case at bar. As so consid- 
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ered with reference to the federal government, it 
does not, in our opinion, include the relief of un¬ 
employment as an end in itself or the construction 
of sanitary houses to sell or lease to low-salaried 
workers or residents of slum districts. The tear¬ 
ing down of the old buildings and the construction 
of new ones on the land here sought to be taken 
would create, it is true, a new resource for the em¬ 
ployment of labor and capital. It is likewise true 
that the erection of new sanitary dwellings upon 
the property and the leasing or the selling of them 
at low prices would enable many residents of the 
community to improve their living conditions. It 
may be, too, tnat these group benefits, so far as 
they might affect the general public, would be 
beneficial. If, however, such a result thus attained 
is to be considered a public use for which the gov¬ 
ernment may condemn private property, there 
would seem to be no reason why it could not con¬ 
demn any private property which it could employ 
to an advantage to the public. There are perhaps 
many properties that the government could use 
for the benefit of selected groups. It might be, 
indeed, that by acquiring large sections of the 
farming parts of the country and leasing the land 
or selling it at low prices it could advance the 
interest of many citizens of the country, or that it 
could take over factories and other businesses and 
operate them upon plans more beneficial to the 
employees or the public, or even operate or sell 
them at a profit to the government to the relief 
of the taxpayers. The public interest that would 
thus be served, however, cannot, w’e think, be held 
to be a public use for which the government, in the 
exercise of its governmental functions, can take 
private property. The taking of one citizen’s 
property for the purpose of improving it and sell¬ 
ing or leasing it to another, or for the purpose of 
reducing unemployment, is not, in our opinion, 
within the scope of the powers of the federal gov¬ 
ernment.” 
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The reasoning of the above decision appears to be 
sound and unanswerable. It will not suffice for Ap¬ 
pellee to attempt to distinguish this case from the case 
at bar on the theory that Congress, by virtue of its 
plenary powers over the District of Columbia, can nev¬ 
ertheless pass an Act, the operative effect of which is 
to confiscate Appellant’s property. The indisputable 
facts are that the Act as applied to Appellant’s prop¬ 
erty, and that is all that she is concerned with, is un¬ 
constitutional and void because it amounts to the tak¬ 
ing of privately owned property for other than a public 
use. Appellant’s position in this regard is fortified by 
the fact that her property is not an alley property, nor 
is it in close proximity to any inhabited alley. It is not 
the unsafe, insanitary, or obnoxious type of property 
which Congress had in mind at the time of the enact¬ 
ment of the Act. To permit Appellee to condemn plain¬ 
tiff’s property under these circumstances would be to 
give to the Act an interpretation which even the Con¬ 
gress did not intend. Such is not permissible. 

CONCLUSION. 

'While the statement of points relied upon are some¬ 
what numerous, as shown by the foregoing argument, 
they really resolve themselves into the following prop¬ 
ositions : 

1. Appellant’s property is not an inhabited alley 
property. 

2. Appellant’s property is not within a square con¬ 
taining an inhabited alley. 

3. The acquisition of Appellant’s property is not 
necessary in order to provide decent, safe, adequate, 
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and sanitary habitations for persons equal in number 
to those who are to be deprived of habitation by rea¬ 
son of demolition of buildings in the administration of 
the Act. 

4. Appellant’s property cannot be condemned for 
the purpose of constructing, operating, or leasing a 
low rent housing project because the necessary statu¬ 
tory requirements have not been met. 

5. Appellant can attack the validity of the District 
of Columbia Alley Dwelling Act by showing either that 
the declarations or existence of facts on which it de¬ 
pends were arrived at through mistake or error, or in 
any event no longer obtain. 

6. Inasmuch as Appellant challenges the validity of 
the Act in question by assertion of matters of fact 
raises genuine issues of fact in and by her answer filed 
to the petition she is clearly entitled to offer evidence 
in support of her answer. 

7. The District of Columbia Alley Dwelling Act as 
applied to Appellant is void and unconstitutional in 
that it authorizes the condemnation of private prop¬ 
erty for other than public uses. 

For all of the foregoing reasons, therefore, it is sub¬ 
mitted that the order and judgment of the lower court 
herein complained of should be reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 
Attorneys for Appellant . 

Gardiner, Earnest & Gardiner, 

Of Counsel. 

November 26, 1940. 
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v. 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
TIIE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


OPINION BELOW 

The district court did not write an opinion. The order sought 
to be reviewed appears in the record at pages 43-44. 

QUESTION PRESENTED 

Whether Title II of the Act of June 12, 1934, c. 465, 48 Stat. 
930, as amended by the Act of June 25, 1938, c. 691, 52 Stat. 
1188-1189; D. C. Code, Supp. V, t. 25, c. 3, secs. 30ar-30c, fur¬ 
nishes statutory authority for the condemnation of appellant’s 
property for a low-rent housing project in the District of Colum¬ 
bia, and if so, whether the property is being taken for a public 
use. 

STATUTES INVOLVED 

The pertinent provisions of the Act of June 12, 1934, c. 465, 
48 Stat. 930, as amended by the Act of June 25, 1938, c. 691, 
52 Stat. 11S6, D. C. Code, Supp. V, t. 25, c. 3, secs. 23-30e, 
and of the United States Housing Act of September 1, 1937, 

(i) 
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c. 896, 50 Stat. 888, 42 U. S. C., Supp. V, sec. 1402, are set out 
in the appendix. The pertinent provision of the Act of March 
1, 1929, c. 416, 45 Stat. 1415, 40 U. S. C. sec. 361, D. C. Code 
(1929), t. 25. c. 5, sec. 100. is set out in the argument at 
p. 8, infra. 

STATEMENT 

This condemnation proceeding was instituted by the 
United States for the purpose of acquiring appellant’s prop¬ 
erty for a low-rent housing project in the District of Colum¬ 
bia (R. 1-19). 

The petition alleges that the proceeding is brought under 
Title II of the Act of June 12, 1934, c. 465, 48 Stat. 930, as 
amended by the Act of June 25. 1938, c. 691. 52 Stat. 1186- 
1189, D. C. Code. Supp. V. t. 25. c. 3, secs. 30a-30e (R. 2-4). 
That Act provides (sec. 203) that the District of Columbia 
Alley Dwelling Authority “shall be considered a public hous¬ 
ing agency within the meaning of, and to carry out the pur¬ 
poses of, the United States Housing Act of 1937.” 1 The Au¬ 
thority is authorized to condemn sites (secs. 2b and 202) for 
and to construct low-rent housing projects in the District of 
Columbia. This power is “in addition to” (sec. 202) the 
Authority’s powers to demolish alley dwellings and replace 
them with suitable low-cost dwellings. The District of Co¬ 
lumbia Authority is further empowered (sec. 203) to borrow 
money and accept capital grants from the United States 
Housing Authority. 

The petition also alleges that the United States Housing 
Authority on December 13. 1938. entered into a contract by 
which it agreed to loan $6,600,000.00 to the District Authority 
for the construction of low-rent housing projects (R. 5-6). 
On June 29, 1939. the Authority adopted a resolution reciting 
that it had determined that it was necessary to acquire cer¬ 
tain properties, including appellant’s, for a project to be con¬ 
structed near the Navy Yard (R. 24). In December of that 
same year the Executive Officer of the Authority requested the 
Attorney General to institute condemnation proceedings pur- 

1 Act of September 1. 1937. c. 806, oO Stat. S8S: 42 U. S. C., Supp. V, 
sec. 1401. 
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suant to the Act of March 1. 1929. c. 416, 45 Stat. 1415; 40 
U. S. C. sec. 361; D. C. Code (1929). t. 25, c. 5, sec. 100 (R. 22- 
24). 

At the time the Government filed its petition in this case 
it also filed a declaration of taking pursuant to section 10 of 
the 1929 Act (R. 30-32) and requested an order requiring 
the surrender of possession on or before May 17. 1940 (R. 26- 
29). Thereupon the district court issued a rule to show cause 
why possession should not be surrendered by that date 
(R. 33-35). 

Appellant filed an answer (R. 41) in which she denied that 
Title II is the only portion of the 1934 Act. as amended, which 
is material to this proceeding (R. 36). She also denied 
(R. 36): 

* * * that said Alley Dwelling Authority, acting 

in the exercise of the powers conferred by said Acts, 
has ascertained, found and determined that Parcel 
XLVI * * * owned by respondent, is necessary 

and desirable for the purpose of carrying out a low rent 
housing project for persons of low income in the Dis¬ 
trict of Columbia, or has determined upon or author¬ 
ized the acquisition of said land, or has been unable 
to acquire the same in fee simple, at prices fair, rea¬ 
sonable. and satisfactory to said Authority, or has 
found and determined that it is necessary that said 
land be acquired by condemnation under judicial 
process * * *. 

In addition appellant’s answer affirmatively alleged (R. 
37-38) that the Authority was acting pursuant to Title I of 
the 1934 Act, as amended, rather than Title II as alleged in 
the Government’s petition. She attacked (R. 38-39) certain 
declarations of congressional policy and legislative findings 
contained in section 1 of Title I. She also alleged facts de¬ 
signed to show that her property was not of the character 
authorized to be acquired under Title I (R. 39-40). Her final 
defense was that the 1934 Act, as amended, is unconstitutional 
and that her property is not being taken for a public use 
(R. 40). 
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The district court entered an order on the rule to show 
cause requiring surrender of possession by May 17, 1940 (R. 
41-43). Thereafter an order was entered sustaining the pe¬ 
tition for condemnation and making the rule absolute. The 
district court found that the answer was insufficient as a mat¬ 
ter of law, determined that there was no necessity to hear 
evidence on any issue, granted the relief sought as to appel¬ 
lant’s property, and required appellant to surrender her prop¬ 
erty forthwith (R. 43-44). 

An order was entered in this Court allowing appellant a 
special appeal (R. 44r45). 

SUMMARY OF ARGUMENT 

I 

Appellant has mistakenly assumed (Br. 2S-29) that her 
property is being acquired pursuant to Title I of the Act of 
June 12, 1934. c. 465, 48 Stat. 930. as amended by the Act of 
June 25, 1938, c. 691, 52 Stat. 1186; D. C. Code, Supp. V, t. 25, 
c. 3, secs. 23-30. Therefore it is unnecessary to consider the 
contentions made at pp. 28-29 and 32-36 of her brief. It is 
clear (R. 2-4; 22-24) that this proceeding is brought under 
Title II (52 Stat. 11SS-11S9; D. C. Code, Supp. V. t. 25, c. 3, 
secs. 30a-30c). Title II gives the District of Columbia Au¬ 
thority the power to condemn sites for and to construct low- 
cost housing projects and this power is in addition to and 
independent of the Authority’s power under Title I to provide 
suitable housing for persons whose alley dwellings have been 
demolished. 

Appellant contends that Title II does not authorize the 
condemnation of her property because the project here 
involved does not include the demolition of an equivalent 
number of unsafe or insanitary dwellings. This argument is 
predicated upon a misunderstanding of the provisions of the 
United States Housing Act of September 1, 1937. c. 896, 50 
Stat. S8S, 42 U. S. C., Supp. V, sec. 1402. Sections 10 and 11 
of that Act provide that the United States Housing Authority 
cannot make annual contributions or capital grants to local 
agencies except for projects which include demolition of unsafe 
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or insanitary dwellings. However, the record shows (R. 5-6) 
and appellant admits (Br. 31) that the instant project is 
financed by a loan. Section 9, which authorizes loans to local 
agencies, contains no requirement that the project financed 
shall include demolition. 


II 

Appellant, in general terms, argues (Br. 35-36) that her 
answer raises “genuine issues of fact” on which the court be¬ 
low denied her an opportunity to present evidence. However, 
appellant does not indicate what those issues are. Accord¬ 
ingly the Government contends that this question has not been 
preserved for review. Lewis v. Standard Oil Co. of California, 
SS F. 2d 512, 515 (C. C. A. 9. 1937); Wege v. Safe-Cabinet Co., 
249 Fed. 696, 705 (C. C. A. 6, 1918). In any event, an exam¬ 
ination of the record discloses that the answer does not raise 
any material factual issues. 

III 

Appellant contends (Br. 37-40) that since her property is 
sought for a low-rent housing project it is not being condemned 
for a public use. United States v. Certain. Lands in City of 
Louisville, 78 F. 2d 684 (C. C. A. 6. 1935), is clearly not in 
point because that case involved a federal condemnation of 
property located in a state and we are here dealing with con¬ 
demnation of property in the District of Columbia. In legis¬ 
lating for the District of Columbia Congress exercises the 
combined powers of the national and state governments. U. S. 
Const., Art. I, sec. 8, cl. 17; Shoemaker v. United States, 147 
U. S. 2S2, 29S (1S93). The many authorities cited on p. 13, 
infra, establish that the state legislatures may provide for low- 
rent housing projects and that land condemned for such pro¬ 
jects is taken for a public use of the state. It necessarily 
follows that Congress may authorize the condemnation of land 
for low-rent housing projects in the District of Columbia and 
that such land is taken for a public use. 
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ARGUMENT 

I 

There is statutory authority for the condemnation of 
appellant’s property for a low-rent housing project 

Title I of the Act of June 12, 1934. c. 465, 48 Stat. 930. 
as amended by the Act of June 25. 193S. c. 691, 52 Stat. 11S6; 
D. C. Code, Supp. V. t. 25. c. 3. secs. 23-30, declares that 
Congress has determined that the use of buildings in alleys 
in the District of Columbia as dwellings for human habitation 
is injurious “to the public health, safety, morals and welfare” 
and authorizes the President to acquire by condemnation. (1) 
any land or buildings in an inhabited alley. (2) any land or 
buildings in a square containing an inhabited alley, and (3) 
any other land and buildings “necessary to provide decent, 
safe, adequate, and sanitary housing accommodations for 
persons or families substantially equal in number to those 
who are to be deprived of habitation by reason of the demoli¬ 
tion of buildings pursuant to the provisions of this title.” 
Title I also provides (sec. 2a) that the President may desig¬ 
nate an agency to carry out the provisions of the Act, which 
agency is to be referred to as “the Authority”. 

Title II of the same Act (52 Stat. 1188-1189; D. C. Code. 
Supp. V, t. 25, sec. 3. secs. 30a-30c) provides in part: 

Sec. 201. As used in this title— 

(a) The term “housing project” shall mean any 
low-rent housing (as defined in the United States 
Housing Act of 1937). the development or administra¬ 
tion of which is assisted by the United States Housing 
Authority. 

***** 

Sec. 202. In addition to its other powers, the Au¬ 
thority shall have the power to acquire sites for and 
to prepare, carry out, acquire, lease, and operate hous¬ 
ing projects, as defined in section 201 of this title, and 
to construct or provide for the construction, recon¬ 
struction, improvement, alteration, or repair of any 
such housing project, or any part thereof, in the Dis¬ 
trict of Columbia. 
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Sec. 203. For the purposes of this title the Author¬ 
ity shall be considered a public housing agency within 
the meaning of, and to carry out the purposes of, the 
United States Housing Act of 1937; and as such, the 
Authority is empowered to borrow money or accept 
contributions, grants, or other financial assistance from 
the United States Housing Authority for or in aid of 
any housing project in the District of Columbia, in 
accordance with the United States Housing Act of 
1937 * * *. [Italics supplied.] 

The United States Housing Act of September 1, 1937, c. 
896, 50 Stat. 88S. 42 U. S. C.. Supp. V, sec. 1402, which is 
referred to in Title II, declares (sec. 1) that it is 

the policy of the United States to promote the general 
welfare of the Nation by employing its funds and 
credit * * * to remedy the unsafe and insanitary 
housing conditions and the acute shortage of decent, 
safe, and sanitary dwellings for families of low income, 
in rural or urban communities, that are injurious to 
the health, safety, and morals of citizens of the Nation. 

Section 3 creates a body known as the “United States Hous¬ 
ing Authority” which is empowered to make loans (sec. 9), 
and under certain circumstances annual contributions or cap¬ 
ital grants (secs. 10, 11), “to public-housing agencies to assist’’ 
the development of low-rent housing projects. Low-rent 
housing is defined (sec. 2) as “decent, safe, and sanitary 
dwellings within the financial reach of families of low 

JL * # )) 

income . 

It is apparent from the foregoing that Title II of the 1934 
Act, as amended, gives the District of Columbia Authority 
power to engage in low-cost housing projects and this power 
is in addition to and independent of the Authority’s power 
under Title I to provide suitable housing for persons whose 
alley dwellings have been demolished. 

A. Title I of the Act of June 12, 1934, as amended, is not 
applicable to the present case 

Appellant mistakenly assumes (Br. 28-29) that her prop¬ 
erty is being acquired pursuant to Title I of the 1934 Act, 

282280—41-2 
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as amended. However, it is clear from the Authority’s letter 
to the Attorney General requesting condemnation (R. 22-24) 
and from the petition for condemnation (R. 1-19) that this 
proceeding is brought under Title II. In fact, the petition 
sets out the complete text of Title II and specifically alleges 
that it is the only portion of the Act “deemed material to this 
proceeding” (R. 2-4). Accordingly, it is unnecessary to deal 
with appellant’s contentions that Title I does not authorize 
the taking of her property (Br. 28-29) and that she should 
have been given the opportunity to attack the legislative find¬ 
ings and declaration of congressional policy set forth in sec¬ 
tion 1 of Title I (Br. 32-36). 

B. This condemnation is authorized by Title II 

Section 202 of Title II confers upon the Authority the power 
“to acquire sites” for low-rent housing projects. That such 
acquisitions can be consummated through eminent domain 
proceedings is plain from section 2b of Title I and section l 
of the Act of March 1, 1929, c. 416, 45 Stat. 1415, 40 U. S. C. 
sec. 361; D. C. Code (1929), t. 25, c. 5, sec. 100. The latter 
provides: 

That whenever the head of any executive department 
or independent bureau, or other officer of the United 
States, or any board or commission of the United 
States, hereinafter referred to as the acquiring author¬ 
ity, has been, or hereafter shall be, authorized by law 
to acquire real property in the District of Colum¬ 
bia * * *, such acquiring authority shall be, and 

hereby is, authorized to acquire the same in the name 
of the United States by condemnation under judicial 
process whenever in the opinion of such acquiring 
authority it is necessary or advantageous so to 
do * * *. 

Pursuant to the foregoing Act and Title II of the 1934 Act, 
as amended, the Authority determined that it is necessary to 
acquire appellant’s property and adjoining lands for a low- 
rent housing project and requested the Attorney General to 
institute this condemnation proceeding (R. 6-7; 22-24). This 
determination is an administrative matter which is not sub- 
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ject to judicial review since appellant does not charge that the 
Authority acted in bad faith or abused its discretion. Shoe¬ 
maker v. United States, 147 U. S. 282, 298 (1893); United 
States v. Gettysburg Electric Ry., 160 U. S. 668, 685 (1896); 
Concord Improvement Co. v. Reichelderjer, 62 App. D. C. 101, 
102, 65 F. 2d 189, 190 (1933); Barnidge v. United States, 101 
F. 2d 295 (C. C. A. 8, 1939). 

Appellant’s contention (Br. 29-32) that Title II does not 
authorize the condemnation of her property is based on the sole 
ground that there is no showing that her property “is either 
unsafe or insanitary” or that the instant housing project in¬ 
volves the elimination of unsafe and insanitary dwellings sub¬ 
stantially equal in number to the dwelling units to be 
constructed. She relies on the provisos in sections 10 and 11 
of the United States Housing Act of 1937 which forbid annual 
contributions and capital grants to public housing agencies— 

unless the project includes the elimination by demoli¬ 
tion, condemnation, and effective closing, or the com¬ 
pulsory repair or improvement of unsafe or insanitary 
dwellings situated in the locality or metropolitan area, 
substantially equal in number to the number of newly 
constructed dwelling units provided by the project. 

This argument was not made in the court below and there¬ 
fore it cannot properly be advanced for the first time in this 
Court. In any event the error in the argument is obvious. 
It may be assumed for the purpose of the present appeal that 
appellant’s contention might have some validity if the United 
States Housing Authority had made annual contributions or 
a capital grant to the District of Columbia Authority." How¬ 
ever. the record shows (R. 5-6) and appellant admits (Br. 31) 

’Even if annual contributions or a capital grant bad been made, it is 
not believed that appellant would be in a position to complain that the 
project does not involve demolition of unsafe or insanitary dwellings. 
Title II of the 1934 Act, .as amended, unequivocally authorizes the District 
of Columbia Authority to engage in low-rent housing projects. The limita¬ 
tions contained in the provisos of sections 10 and 11 of the United States 
Housing Act of 1937 deal only with the power of the United States Housing 
Authority to make the contribution or grant—a matter with which appel¬ 
lant would not be concerned. KarnMye v. United Staten, 101 F. 2d 293, 298 
(C. C. A. 8. 1939). 
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that the instant project is financed by a loan. Accordingly 
we must look to section 9 of the United States Housing Act, 
which authorizes loans to local housing agencies. That sec¬ 
tion, unlike the sections which deal with annual contributions 
and capital grants, contains no requirement that the project 
financed shall include the demolition of an equivalent number 
of unsafe or insanitary dwellings. 

In short. Title I has no application to the present case and 
Title II plainly furnishes the requisite statutory authority for 
the condemnation of appellant’s property. 

II 

Appellant's answer raised no factual issues entitling her to 
an opportunity to introduce evidence 

Appellant states (Br. 35) that her answer denied “certain 
of the material allegations contained in the petition for con¬ 
demnation, thereby raising genuine issues of fact.” She con¬ 
tends (Br. 36) that when the court below held that her answer 
was insufficient as a matter of law it denied her “the oppor¬ 
tunity to introduce evidence in support of her answer.” How¬ 
ever, appellant does not indicate what she considers to be the 
material factual issues raised by her answer. Certainly this 
Court and the appellee are not required to search the record 
in an effort to determine the nature of appellant’s complaint. 
Lewis v. Standard Oil Co. of California , 88 F. 2d 512, 515 
(C. C. A. 9, 1937), Wege v. Safe-Cabinet Co., 249 Fed. 696. 
705 (C. C. A. 6, 1918). See I. T . S. Co. v. Essex Co., 272 
U. S. 429, 432 (1926), Schwartzman v. Lloyd, 82 F. 2d 822, 
824 (App. D. C., 1936). It is therefore submitted that this 
question has not properly been preserved for review. 

In any event an examination of the record discloses that 
the answer does not raise any material factual issues. Appel¬ 
lant’s denial (R. 36) that the Authority “acting in the exercise 
of the powers conferred by * * * [the 1934 Act, as 
amended ], has ascertained found and determined that 
* * * [the land in question] is necessary and desirable 
for the purpose of carrying out a low rent housing project” 
is properly construed as raising a question of law. A copy of 
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the resolution in which the Authority made that determina¬ 
tion was attached to the petition (R. 24) for condemnation 
and appellant did not deny that the resolution had been duly 
adopted. 

The same is true of the denial (R. 36) that the Authority 
acting in the exercise of powers conferred by law “determined 
upon or authorized the acquisition” of the land by condem¬ 
nation. The letter to the Attorney General signed by the 
Executive Officer of the Authority requesting the institution 
of condemnation proceedings was also attached to the Govern¬ 
ment’s petition (R. 22-24) and appellant did not deny its 
authenticity. 

The allegation (R. 6) that the Government had been un¬ 
able to acquire the land at satisfactory prices by direct purchase 
was surplusage and therefore appellant is availed nothing 
by her denial. United States v. Meyer, 113 F. 2d 387, 394 
(C. C. A. 7, 1940), certiorari denied, November 25, 1940, 
So L. Ed. 124 (Adv. Op.); United States v. Gideion-Anderson 
Co., 16 F. Supp. 627 (E. D. Mo. 1936), United States v. 
Eighty Acres of Land, 26 F. Supp. 315, 322 (E. D. Ill. 1939). 

Nor do the affirmative defenses contained in the answer 
(R. 37-40) raise any material issue of fact. Since this pro¬ 
ceeding is brought under Title II of the 1934 Act, as amended, 
the appellant, as has already been pointed out, p. 8, supra, 
was not entitled to an opportunity to attack the legislative 
findings and declaration of congressional policy set forth in the 
first section of Title I.* And it also follows that it would not 
have been material to have permitted appellant to introduce 
evidence that her property “is not situated in or adjacent to 
any inhabited alley” (R. 39). 

3 In any event, it is not enough for appellant to allege merely that the 
findings are erroneous. To raise an issue for the cognizance of the court, 
there must be a charge that the findings are purely arbitrary or capri¬ 
cious. Norman v. Baltimore d O. R. Co.. 21)4 U. S. 240 (1933) ; Rad ire v. 
New York, 264 U. S. 292 (1924) ; Chapman v. Huntington, W. Va„ Hous¬ 
ing Authority, 3 S. E. 2d 502 (W. Va„ 1939). The answer (R. 83-39) 
does not disclose a charge of that character. 
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III 

Appellant’s property is being condemned for a public use 

Appellant contends (Br. 37-40) that since her property is 
sought for a low-rent housing project it is not being condemned 
for a public use. The only case which she cites in support of 
this argument (Br. 38-39) is United States v. Certain Lands in 
City of Louisville, 78 F. 2d 684 (C. C. A. 6, 1935). There the 
United States attempted to condemn land in Louisville, Ken¬ 
tucky, for the purpose of constructing a low-cost housing proj¬ 
ect. A divided court held that the general welfare clause does 
not authorize the United States to condemn land in a state for 
such a project and that therefore the property was not being 
condemned for a public use of the Federal Government. 4 The 
court said (p. 6S7): 

Decisions dealing with condemnation proceedings are to 
be considered in the light of the powers possessed by the 
sovereign seeking to exercise the right. What is a public 
use under one sovereign may not be a public use under 
another * * *. The state and federal governments 

arc distinct sovereignties, each independent of the other 
and each restricted to its own sphere * * *. In the 
exercise of its police power a state may do those things 
which benefit the health, morals, and welfare of its 
people. The federal government has no such power 
within the states. [Italics supplied.] 

Clearly the Louisville decision is not in point because we 
are here dealing with condemnation of property in the Dis¬ 
trict of Columbia. It is fundamental that Congress has ple¬ 
nary legislative power over the District of Columbia—Congress 
legislates for the District with the same power as the legis¬ 
lative assemblies of the states and exercises the combined pow- 

4 The Government does not concede the correctness of the Louisville deci¬ 
sion since it believes that it is inconsistent with subsequent Supreme Court 
decisions. Steward Machine Co. v. Davis, 301 U. S. 54S, 5S6-587 (1937) ; 
Helvcring v. Davis, 301 U. S. 619, 640 (1937). See United States v. Butler, 
297 U. S. 1. 65-66 (1936). See also Nicholson, Recent Decisions on the Power 
to Spend. 12 Temple Law Quarterly 435, 45S (193S); P. Nichols, Jr., The 
Meaning of Public Use in the Law of Eminent Domain, 20 Boston U. L. R. 
615, 637 (Nov. 1940). 
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ers of the national and state governments. U. S. Const., Art. 
I, sec. 8, cl. 17; Shoemaker v. United States, 147 U. S. 282, 
298 (1893); Parsons v. District of Columbia, 170 U. S. 45, 
52 (1898); O’Donoghue v. United States, 289 U. S. 516, 539 
(1933). It is settled that the state legislatures may provide 
for low-rent housing projects and that land condemned for 
such projects is taken for a public use of the state. Oklahoma 
City v. Sanders, 94 F. 2d 323 (C. C. A. 10. 1938); Spahn v. 
Stewart, 268 Ky. 97, 103 S. W. 2d 651 (1937); In re Opinions 
of the Justices, 235 Ala. 485, 179 So. 535 (193S); Williamson 
v. Housing Authority of Augusta, 186 Ga. 673, 199 S. E. 43 
(1938); McNulty v. Owens, Mayor, 188 S. C. 377, 199 S. E. 
425 (1938); State v. Housing Authority of New Orleans, 190 
La. 710, 182 So. 725 (1938); Housing Authority, Inc. v. Knox¬ 
ville, 174 Tenn. 76, 123 S. W. 2d 1085 (1939); Rutherford v. 
City of Great Falls, 107 Mont. 512, 86 P. 2d 656 (1939); 
Edwards v. Housing Authority of City of Muncie, 215 Ind. 
330,19 N. E. 2d 741 (1939); Housing Authority v. Dockweiler, 
14 Cal. 2d 437, 94 P. 2d 794 (1939); Chapman v. Huntington, 
W. Va., Housing Authority, 3 S. E. 2d 502 (W. Va. 1939); 
Stockus v. Boston Housing Authority, 24 N. E. 2d 333 (Mass., 
1939); Lennox v. Housing Authority of City of Omaha, 137 
Neb. 582, 290 N. W. 451 (1940); Housing Authority v. Hig¬ 
ginbotham, 143 S. W. 2d 79 (Texas, 1940). It necessarily 
follows that Congress may authorize the condemnation of 
land for low-rent housing projects in the District of Columbia 
and that such land is taken for a public use. 

CONCLUSION 

It is respectfully submitted that the judgment of the dis¬ 
trict court should be affirmed. 

Norman M. Littell, 

Assistant Attorney General. 
Charles R. Denny, 

Alexander H. Bell, Jr., 

Norman MacDonald, 

Attorneys, Department of Justice, 

Washington, D. C. 


January 1941. 







APPENDIX 


The Act of June 12, 1934, c. 465, 48 Stat. 930, as amended 
by the Act of June 25, 1938, c. 691, 52 Stat. 1186; D. C. Code, 
Supp. V, t. 25, c. 3, secs. 23-30e, provides in part as follows: 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That the first section of the District of Co¬ 
lumbia Alley Dwelling Act, approved June 12, 1934, 
is hereby amended to read as follows: 

“Title I 

“Section 1 . (a) It is hereby declared to be a matter 
of legislative determination that the conditions exist¬ 
ing in the District of Columbia with respect to the use 
of buildings in alleys as dwellings for human habitation 
are injurious to the public health, safety, morals, and 
welfare; and it is hereby declared to be the policy of 
the United States to protect and promote the welfare 
of the inhabitants of the seat of the Government by 
eliminating all such injurious conditions by employing 
all means necessary and appropriate for the purposes; 
and control by regulatory processes having proved in¬ 
adequate and insufficient to remedy the evils, it is in 
the judgment of Congress necessary to acquire property 
in the District of Columbia by gift, purchase, or the 
use of eminent domain in order to effectuate the de¬ 
clared policy by the discontinuance of the use for 
human habitation in the District of Columbia of build¬ 
ings in alleys, and thereby to eliminate the communi¬ 
ties in the inhabited alleys in said District, and to pro¬ 
vide decent, safe, adequate, and sanitary habitations 
for persons or families substantially equal in number to 
those who are to be deprived of habitation by reason 

(14) 
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of the demolition of buildings under the terms of this 
title, and to prevent an acute shortage of decent, safe, 
adequate, and sanitary dwellings for persons of low in¬ 
come, and to carry out the policy declared in the Act 
approved May 18, 1 1918, as amended, of caring for the 
alley population in the District of Columbia, and to 
that end it is necessary to enact the provisions herein¬ 
after set forth. 

“(b) In order to remedy the conditions and evils 
hereinbefore recited and to carry out the policy herein¬ 
before declared, the President is hereby authorized and 
empowered to acquire by purchase, gift, condemnation, 
or otherwise— 

“(1) any land, building, or structures, or any interest 
therein, situated in or adjacent to any inhabited alley 
in the District of Columbia; 

“(2) any land, buildings, or structures, or any inter¬ 
est therein, within any square containing an inhabited 
alley, the acquisition of which is reasonably necessary 
for utilization, by replatting, improvement or other¬ 
wise, pursuant to the provisions of this Act, of any 
property acquired under subparagraph (1) of this sub¬ 
section; and 

“(3) any other land, together with any structures 
that may be located thereon, in the District of Colum¬ 
bia that may be necessary to provide decent, safe, ade¬ 
quate, and sanitary housing accommodations for per¬ 
sons or families substantially equal in number to those 
who are to be deprived of habitation by reason of the 
demolition of buildings pursuant to the provisions of 
this title. 

# # # # * 

“Sec. 2. (a) The President may designate, for the 
purpose of carrying out the provisions of this Act, such 
official or agency of the Government of the United 
States or of the District of Columbia (hereinafter re- 


1 So in original. 
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ferred to as “the Authority”) as in his judgment is 
deemed necessary or advantageous * * * 

“(b) In the event condemnation proceedings are re¬ 
quired to carry out the provisions of this Act the same 
shall be conducted in accordance with the provisions 
of the Act entitled “An Act to provide for the acqui¬ 
sition of land in the District of Columbia for the use of 

the United States”, approved March 1, 1929. 

***** 

“Title II 

“Sec. 201. As used in this title— 

“(a) The term ‘housing project’ shall mean any low- 
rent housing (as defined in the United States Housing 
Act of 1937), the development or administration of 
which is assisted by the United States Housing 
Authority. 

“(b) The term ‘development’ shall mean any or all 
undertakings necessary for planning, financing (includ¬ 
ing payment of carrying charges), land acquisition, 
demolition, construction, or equipment in connection 
with a housing project, but not beyond the point of 
physical completion. 

“Sec. 202. In addition to its other powers, the Au¬ 
thority shall have the power to acquire sites for and 
to prepare, carry out, acquire, lease, and operate hous¬ 
ing projects, as defined in section 201 of this title, and 
to construct or provide for the construction, reconstruc¬ 
tion, improvement, alteration, or repair of any such 
housing project, or any part thereof, in the District of 
Columbia. 

“Sec. 203. For the purposes of this title the Author¬ 
ity shall be considered a public housing agency within 
the meaning of, and to carry out the purposes of, the 
United States Housing Act of 1937; and as such, the 
Authority is empowered to borrow money or accept 
contributions, grants or other financial assistance from 
the United States Housing Authority for or in aid of 
any housing project in the District of Columbia, in 
accordance with the United States Housing Act of 1937, 
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to take over or lease or manage any such housing proj¬ 
ect or undertaking constructed, owned, or operated by 
the United States Housing Authority, and to those ends 
to comply with such conditions and enter into such 
mortgages, trust indentures, leases, or agreements as 
may be necessary, convenient, or desirable: Provided , 
That the tax exemption of the property of the Au¬ 
thority shall be deemed a contribution by the District 
of Columbia in accordance with the local contributions 
requirements of section 10 (a) or section 11 (f) of the 
United States Housing Act of 1937. It is the purpose 
and intent of this title to authorize the Authority to 
do any and all things necessary to secure the financial 
aid of the United States Housing Authority in the un¬ 
dertaking, construction, maintenance, or operation in 
the District of Columbia of any housing project by the 
Authority.” 

***** 

The United States Housing Act of September 1, 1937, c. 

896, 50 Stat. 888, 42 U. S. C. sec. 1401, is in part as follows: 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, 

Declaration of Policy 

Section 1 . It is hereby declared to be the policy of 
the United States to promote the general welfare of 
the Nation by employing its funds and credit, as pro¬ 
vided in this Act, to assist the several States and their 
political subdivisions to alleviate present and recur¬ 
ring unemployment and to remedy the unsafe and 
insanitary housing conditions and the acute shortage 
of decent, safe, and sanitary dwellings for families of 
low income, in rural or urban communities, that are 
injurious to the health, safety, and morals of the citi¬ 
zens of the Nation. 
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Definitions 

Sec. 2. When used in this Act— 

(1) The term “low-rent housing” means decent, 
safe, and sanitary dwellings within the financial reach 
of families of low income, and developed and admin¬ 
istered to promote serviceability, efficiency, economy, 
and stability, and embraces all necessary appurte¬ 
nances thereto. The dwellings in low-rent housing as 
defined in this Act shall be available solely for families 
whose net income at the time of admission does not 
exceed five 1 times the rental (including the value or 
cost to them of heat, light, water, and cooking fuel) 
of the dwellings to be furnished such families, except 
that in the case of families with three or more minor 
dependents, such ratio shall not exceed six to one. 

(2) The term “families of low income” means fam¬ 
ilies who are in the lowest income group and who 
cannot afford to pay enough to cause private enter¬ 
prise in their locality or metropolitan area to build an 
adequate supply of decent, safe, and sanitary dwellings 
for their use. 

(3) The term “slum” means any area where dwell¬ 
ings predominate which, by reason of dilapidation, 
overcrowding, faulty arrangement or design, lack of 
ventilation, light or sanitation facilities, or any combi¬ 
nation of these factors, are detrimental to safety, 
health, or morals. 

(4) The term “slum clearance” means the demolition 
and removal of buildings from any slum area. 

(5) The term “development” means any or all under¬ 
takings necessary for planning, financing (including pay¬ 
ment of carrying charges), land acquisition, demolition, 
construction, or equipment, in connection with a low- 
rent-housing or slum-clearance project, but not beyond 
the point of physical completion. Construction activity 
^connection with a low-rent-housing project may be 


1 So in original. 
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confined to the reconstruction, remodeling, or repair of 
existing buildings. 

(6) The term “administration” means any or all 
undertakings necessary for management, operation, 
maintenance, or financing, in connection with a low- 
rent-housing or slum-clearance project, subsequent to 
physical completion. 

(7) The term “Federal project” means any project 
owned or administered by the Authority. 

(8) The term “acquisition cost” means the amount 
prudently required to be expended by a public housing 
agency in acquiring a low-rent-housing or slum-clearance 
project. 

(9) The term “non-dwelling facilities” shall include 
site development, improvements and facilities located 
outside building walls (including streets, sidewalks, and 
sanitary, utility, and other facilities). 

(10) The term “going Federal rate of interest” means, 
at any time, the annual rate of interest specified in the 
then most recently issued bonds of the Federal Govern¬ 
ment having a maturity of ten years or more. 

(11) The term “public housing agency” means any 
State, county, municipality, or other governmental 
entity or public body (excluding the Authority), which 
is authorized to engage in the development or adminis¬ 
tration of low-rent housing or slum clearance 

(12) The term “State” includes the States of the 
Union, the District of Columbia, and the Territories, 
dependencies, and possessions of the United States. 

(13) The term “Authority” means the United States 
Housing Authority created by section 3 of this Act. 

United States Housing Authority 

Sec. 3. (a) There is hereby created in the Depart¬ 
ment of the Interior and under the general supervision 
of the Secretary thereof a body corporate of perpetual 
duration to be known as the United States Housing 
Authority, which shall be an agency and instrumen¬ 
tality of the United States. 

***** 
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Loans for Low-Rent-Housing and Slum-Clearance 

Projects 

Sec. 9. The Authority may make loans to public¬ 
housing agencies to assist the development, acquisition, 
or administration of low-rent-housing or slum-clearance 
projects by such agencies. Where capital grants are 
made pursuant to section 11 the total amount of such 
loans outstanding on any one project and in which the 
Authority participates shall not exceed the develop¬ 
ment or acquisition cost of such project less all such 
capital grants, but in no event shall said loans exceed 
90 per centum of such cost. In the case of annual con¬ 
tribution in assistance of low rentals as provided in sec¬ 
tion 10 the total of such loans outstanding on any one 
project and in which the Authority participates shall 
not exceed 90 per centum of the development or acqui¬ 
sition cost of such project. Such loans shall bear in¬ 
terest at such rate not less than the going Federal rate 
at the time the loan is made, plus one-half of one per 
centum, shall be secured in such manner, and shall be 
repaid within such period not exceeding sixty years, as 
may be deemed advisable by the Authority. 

Annual Contributions in Assistance of Low 

Rentals 

Sec. 10. (a) The Authority may make annual contri¬ 
butions to public housing agencies to assist in achieving 
and maintaining the low-rent character of their housing 
projects. The annual contributions for any such proj¬ 
ect shall be fixed in uniform amounts, and shall be 
paid in such amounts over a fixed period of years. No 
part of such annual contributions by the Authority 
shall be made available for any project unless and 
until the State, city, county, or other political subdi¬ 
vision in which such project is situated shall contribute, 
in the form of cash or tax remissions, general or special, 
or tax exemptions, at least 20 per centum of the annual 
contributions herein provided. The Authority shall 
embody the provisions for such annual contributions 
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in a contract guaranteeing their payment over such 
fixed period: Provided , That no annual contributions 
shall be made, and the Authority shall enter into no 
contract guaranteeing any annual contribution in con¬ 
nection with the development of any low-rent-housing 
or slum-clearance project involving the construction of 
new dwellings, unless the project includes the elimina¬ 
tion by demolition, condemnation, and effective closing, 
or the compulsory repair or improvement of unsafe or 
insanitary dwellings situated in the locality or metro¬ 
politan area, substantially equal in number to the num¬ 
ber of newly constructed dwellings provided by the 
project; except that such elimination may, in the dis¬ 
cretion of the Authority, be deferred in any locality or 
metropolitan area where the shortage of decent, safe, 
or sanitary housing available to families of low income 
is so acute as to force dangerous overcrowding of such 
families. 

***** 

Capital Grants in Assistance of Low’ Rentals 

Sec. 11. (a) As an alternative method of assistance 
to that provided in section 10, when any public housing 
agency so requests and demonstrates to the satisfaction 
of the Authority that such alternative method is better 
suited to the purpose of achieving and maintaining low 
rentals and to the other purposes of this Act, capital 
grants may be made to such agency for such purposes. 
The capital grants thus made for any low’-rent-housing 
or slum-clearance project shall be paid in connection 
with its development or acquisition, and shall be strictly 
limited to the amounts necessary, in the determination 
of the Authority, to assure its low-rent character: Pro¬ 
vided, however, That no capital grant shall be made for 
the development of any low-rent-housing or slum-clear¬ 
ance project involving the construction of new dwell¬ 
ings, unless the project includes the elimination by 
demolition, condemnation, and effective closing, or the 
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compulsory repair or improvement of unsafe or insani¬ 
tary dwellings situated in the locality or metropolitan 
area, substantially equal in number to the number of 
newly constructed dwelling units provided by the proj¬ 
ect; except that such elimination may, in the discretion 
of the Authority, be deferred in any locality or metro¬ 
politan area where the shortage of decent, safe, or sani¬ 
tary housing available to families of low income is so 
acute as to force dangerous overcrowding of such 
families. 

♦ * • ♦ * 
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